NAVAL LAW REVIEW 


ARTICLES 


HISTORY AND SCOPE OF THE PRESS’ RIGHT OF ACCESS TO 
FOREIGN BATTLEFIELDS 


The Honorable Marianne D. Short and Jodene Pope 


THE INFLUENCE OF LAW ON SEAPOWER IN DESERT SHIELD / 
DESERT STORM 


Commander Jane Gilliland Dalton, JAGC, USN 


OPERATION DESERT STORM: STARK CONTRASTS IN 
COMPLIANCE WITH THE RULE OF LAW 
Colonel James P. Terry USMC 


REGULATION OF NONPOINT SOURCES OF WATER POLLUTION 
IN PUBLIC LANDS 


Lieutenant Commander Jeffrey W. Styron, JAGC, USN 


THE U.S. NAVY AND NO-CURE, NO-PAY SALVAGE LAW - 
Lieutenant Junior Grade James Kraska, JAGC, USNR 











THE NAVAL LAW REVIEW 


Judge Advocate General of the Navy 
Rear Admiral William L. Schachte, JAGC, USN 


Commanding Officer, Naval Justice School 
Captain Richard Philpott, JAGC, USN 


Editor 
Commander(sel) Richard W. Bagley, JAGC, USN 


Managing Editor 
Lieutenant Commander(sel) Glenn T. Ware, JAGC, USN 


Article Editors 
Lieutenant Commander Michael J. Boock, JAGC, USN 
Captain John E. Sandbothe, USMC 
Lieutenant Commander(sel) Karen S. Tettelbach, JAGC, USN 
Lieutenant Commander(sel) Jeffrey S. Horwitz, JAGC, USN 
Lieutenant Linda E. Young, JAGC, USNR 


Editorial Assistant 
Claire A. Smith 


Published by the Naval Justice School, Newport, Rhode Island, the Naval Law 


Review encourages frank discussion of relevant a administrative and 


judicial developments in military and related fields of law. 


Views expressed in published articles must be considered solely those of 
individual authors and do not purport to voice the views of the Naval Justice 
School, the Judge Advocate General, the Department of the Navy, or any other 
Agency or Department of the United States. 


The Naval Law Review is published from appropriated funds by authority of 
the Judge Advocate General in accordance with Navy Publications and 
Printing Regulations P-35. 


1199 oa of the Law Review may be cited as 41 Naval L. Rev. [page number] 
‘ ). 











SUBSCRIPTIONS 


Subscription information may be obtained by writing to the Managing 
Editor, Naval Law Review, Naval Justice School, 360 Elliot Street, New- 
port, RI 02841-1523. Publication exchange subscriptions are available to 
organizations which publish legal periodicals. 


INDIVIDUAL PURCHASES 


Individual copies of the Naval Law Review, formerly titled the JAG Journal, 
can be purchased as follows: 


Federal agencies: Submit MILSTRIP DD Form 1348 to the Naval 
Publications and Forms Center, Customer Service (Code 1053), 5801 
Tabor Avenue, Philadelphia, PA 19120-5099. The cost per copy varies with 
each volume. For cost information, consult the Cash Sales Department by 
telephoning (215) 697-4348. Each request must include the volume’s 
publication code number. The following volumes are available: 


JAG Journal Vol. 31 0511LP1750081 
JAG Journal Vol. 32 0511LP1750082 
JAG Journal Vol. 33 0511LP1750083 
Naval Law Review Vol. 0511LP1750084 
Naval Law Review Vol. 0511LP1750085 
Naval Law Review Vol. 36 0511LP1750086 
Naval Law Review Vol. 0511LP1750087 
Naval Law Review Vol. 38 0511LP1750088 
Naval Law Review Vol. 0511LP1750089 
Naval Law Review Vol. 0511LP1750090 
Naval Law Review Vol. 0511LP1750091 








CONTENTS 





Articles 





History and Scope of the Press’ Right of Access to Foreign 
Battlefields 
The Honorable Marianne D. Short and Jodene Pope 


The Influence of Law on Seapower in Desert Shield / Desert 





Commander Jane Gilliland Dalton, JAGC, USN 


Operation Desert Storm: Stark Contrasts in Compliance with the Rule 











Colonel James P. Terry USMC 


Regulation of Nonpoint Sources of Water Pollution in Public 





Lieutenant Commander Jeffrey W. Styron, JAGC, USN 





Comments 





The Korean Armistice Agreement and its Aftermath 
Colonel Howard S. Levie, USA (Retired) 


The U.S. Navy and No-Pay, No-Cure Salvage Law 
Lieutenant Junior Grade James Kraska, JAGC, USNR 





Book Review 





The Law of Naval Operations: International Law Studies 
Professor George K. Walker 








NAVAL LAW REVIEW XLI 


HISTORY AND SCOPE OF THE PRESS’ RIGHT 
OF ACCESS TO FOREIGN BATTLEFIELDS 


The Honorable Marianne D. Short * 
Jodene Pope ** *** 


INTRODUCTION 


On August 2, 1990, Iraq invaded Kuwait. On January 16, 1991, 
following Kuwait’s request for assistance, the forces of a United Nations 
coalition attacked both Iraqi forces in Kuwait and military targets in Iraq. 
During the next seven weeks, Americans witnessed instantaneous coverage 
of the conflict via the news media. A CBS news team drove to the front line 
and was captured by Iraqi soldiers.1 A CNN correspondent broadcast live 
from behind enemy lines.” 


The events of the Gulf War inspire several questions about the 
media’s role during wartime. Should the press have the same unfettered 
right to information about government operations during times of war that 
it enjoys during times of peace? What if the war takes place overseas or an 
overwhelming majority of the American public agrees with government 
restrictions on press coverage? Is it possible to review military decisions 
denying access to members of the press in a timely and meaningful 
manner? 


This article examines the history and scope of the press’ right to go 
to the front line and report its own observations, analyses, and conclusions. 
It first explores the exercise of that right during wartime; it then traces the 
development of that right in first amendment history. Finally, it proposes 
that the resolution of issues involving the right of access to foreign 
battlefields be conducted under a contractual framework. 





* Judge, Minnesota Court of Appeals. B.A. 1973, Newton College of the 
Sacred Heart; J.D. 1976, Boston College Law School. 


** Law Clerk, Minnesota Court of Appeals. B.A. 1985, College of St. 
Thomas; J.D. 1990, University of Minnesota Law School. 


*** We gratefully acknowledge the research assistance of Laura Keohane and 
David Wright, and the suggestions and constructive criticism from Edward J. 
Pluimer, Michael Lindsay, Joan Volz, Bobbie Hazard, and Joseph Logan. 
1. Malcolm W. Browne, The Military vs. the Press: A Correspondent’s Account, N.Y. Times, 
Mar. 3, 1991, §6 (Magazine), at 27, 45 [hereinafter Browne]. 
2. Edwin Diamond & Jeanie Kasindorf, How CNN Does It: Winning the TV Gulf War, 


N.Y., Feb. 11, 1991, at 30, 32; William Prochnau, Jf There’s a War, He’s There, N.Y. 
Times, Mar. 3, 1991, §6 (Magazine), at 30, 31. 
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II. THE PRESS’ EXERCISE OF THE RIGHT OF ACCESS 
DURING WARTIME 


Journalists have described Saudi Arabia as one of the most hostile 
nations in the world to the notion of press freedom.? In 1990, the Saudis 
were extremely reluctant to allow foreign journalists into their country. The 
Pentagon, however, interceded on behalf of the American press corps and 
secured visas and transportation for members of the press into the war 
zone. In exchange, the press agreed to certain rules of conduct and 
guidelines.* Those guidelines (a) told reporters what information could not 
be reported because it might jeopardize operations and endanger lives; (b) 
subjected reports to security review prior to release;> and (c) restricted 
access to the front line to members of media pools.® To understand the 
historical roots of these guidelines and to evaluate combat coverage of the 
Persian Gulf War, it is useful to compare the Persian Gulf guidelines to 
procedures employed during the U.S. involvement in other foreign wars. 


A. The Censorship Pendulum 


During the Spanish-American War,’ journalists accompanied the 
troops to the front and sent home sensational descriptions of the action. 





John R. MacArthur, Second Front: Censorship and Propaganda in the Gulf War 4 
(1992) [hereinafter MacArthur]. 

Office of Ass’t Secretary of Defense (Public Affairs), Operation Desert Shield Ground 
Rules (Jan. 14, 1991); Office of Ass’t Secretary of Defense (Public Affairs), Guidelines 
for News Media (Jan. 14, 1991) [hereinafter Guidelines]. 


Pool reporters’ stories were reviewed before release to determine if they contained 
sensitive information about military plans. Guidelines, supra note 4. Public affairs 
officers reviewed pool reports and discussed problems with reporters. Jd. If no 
agreement could be reached about disputed materials, the story was sent immediately 
to Dharhan for review by the Joint Information Bureau Director and then, if necessary, 
to the office of the Assistant Secretary of Defense for Public Affairs. Jd. The reporter’s 
news organization made the ultimate decision on publication. Jd. 
A pool included a representative from each news medium. Office of Ass’t Secretary of 
Defense (Public Affairs), CENTCOM Pool Membership and Operating Procedures (Jan. 
30, 1991). Each medium controlled its own pool members. JZ Membership in a pool 
rotated every two or three weeks. Jd. To be «ligible for pool selection, a reporter had 
to maintain: (a) a continuous presence of at least three weeks in Saudi Arabia; and (b) 
a long-term presence covering Department of Defense operations. Jd By the end of 
the war, nearly 20 18-member pools had been established. 
The widespread chaos surrounding the American Civil War meant that official efforts 
to control the press were haphazard and largely ineffective. See generally Joseph J. 
Mathews, Reporting the Wars 79-85 (1957) [hereinafter Mathews]. 
The war found the North American press unhampered by any legal or 
traditional restrictions on military news and unblessed with any war experi- 
ence that could be put to ready use .... Not until February 1862, when with 
congressional authorization the President placed all telegraph lines under 
military supervision, were measures of any genuine effectiveness adopted. 
Even then there was no pre-publication control of information sent by 
couriers or by the mails. 


Id. at 81-82. 
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While some frontline censorship took place during the war,’ the govern- 
ment placed few restrictions on reporters® and newspapers were able to 
publish military movements and troop locations.1° 


In World War I, European and U.S. governments censored Amer- 
ican press reports and restricted frontline access.1! Correspondents in 
Europe had to be accredited,}2 and the credentials of reporters who 
violated censorship rules were revoked. As war news improved, the 
American Expeditionary Force allowed accredited reporters to live with 
the troops and eventually to accompany them into battle. Frontline 
censorship also was relaxed.*4 In the United States, the government issued 
rules1> for domestic censorship which the American press followed volun- 
tarily. 





8. A former reporter was appointed to censor military news before publication, but had 
little success. M. L. Stein, Under Fire: The Story of American War Correspondents 45 
(1968) [hereinafter Stein]. 

Reporters greatest obstacles were disease and lack of food. Jd. at 46. Correspondents 
were told they could draw rations from the War Department if they paid for them. Jd. 
(quoting letter from Stephen Bosnal, Reporter, N.Y. Herald). The War Department 
commissaries, however, had only enough food for the troops, and reporters often 
survived on handouts from the soldiers. Id. 

Stein, supra note 8, at 45. 


Many nations also arrested news reporters as spies. Mathews, supra note 7, at 159; 
Stein, supra note 8, at 63. Most countries allowed reporters to visit the front line only 
as part of an escorted tour. Stein, supra note 8, at 63-64. 


Paul G. Cassell, Restrictions on Press Coverage of Military Operations: The Right of 
Access, Grenada, and “Off-the-Record Wars,” 73 Geo. L.J. 931, 937 (1985) [hereinafter 
Cassell]. To receive accreditation from the U.S. Government, a reporter had to: (a) 
appear personally before the U.S. Secretary of War or his representative; (b) swear to 
report the truth without disclosing anything which might help the enemy; (c) write in 
his own hand an autobiographical sketch outlining his work, experience, character, 
health, and stating where he planned to go in Europe; (d) pay $1,000 to the Army; (e) 
post a $10,000 bond guaranteeing his good behavior; and (f) always wear a green arm 
band with a large red “C.” Philip Knightley, The First Casualty: From the Crimea to 
Vietnam: The War Correspondent as Hero, Propagandist, and Myth Maker 124 (1975) 
[hereinafter Knightley]. To receive French credentials, an American reporter had to 
pass a test to prove he was fluent in French. Stein, supra note 8, at 64. No one passed 
the test. Jd 

Stein, supra note 8, at 73. 

Id. Before the United States entered the war, other nations had loosened censorship 
when correspondents went on strike and refused to write any reports until the 
restrictions were relaxed. Mathews, supra note 7, at 168; Stein, supra note 8, at 63. 
Those rules requested complete secrecy about: (a) troop or merchant ship movements; 
(b) the number of troops abroad; (c) the location of military bases abroad; (d) the 
location or eventual position of American forces at the front; and (e) ports of 
embarkation or troop arrival in European ports. Requests for Censorship by Press of 
Certain War News, Official Bull., Dec. 31, 1917, at 10, reprinted in Harold L. Nelson, 
Freedom of the Press from Hamilton to the Warren Court 250-53 (1967). In addition, 
the rules requested that no photographs of these confidential matters be taken or 
published. /d. 


3 
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To control war news during World War II, the government relied 
primarily upon censorship rather than denial of access.1® Soon after the 
bombing of Pearl Harbor, the President, with congressional approval, 
created the Office of Censorship.’’? The Office issued a Code of Wartime 
Practices’® asking all newspapers to censor anything the enemy might like 
to know.1° Correspondents obtained the accreditation required to go to the 
front line by agreeing to submit their reports to military censorship.”° In 
exchange, reporters had wide access to the troops and to frontline action?! 
with pools of reporters sometime covering battles.2* The United States also 
censored some news at other nations’ requests.” 


In Korea, voluntary restraint rather than formal compulsory cen- 
sorship covered field reporters. The military, however, expelled journalists 





The U.S. Government began planning to censor news from World War II as early as 
September 1939. Office of Censorship, U.S. Gov't, A Report on the Office of 
Censorship 3 (1945). In 1940, the Secretary of the Navy asked news reporters 
voluntarily to avoid publishing Navy news which had not been announced officially. 
Herbert Brucker, Freedom of Information 177 (1951) [hereinafter Brucker]. The 
newspapers complied with this request. Jd. at 178. 

Exec. Order No. 8985, 6 Fed. Reg. 6625 (1941). 


The Code asked newspapers not to publish information regarding: (a) troop character 
and movements; (b) movement of naval and merchant vessels; (c) damage to military 
objectives by enemy attacks; (d) war production; (e) weather forecasts or rumors which 
would render aid and comfort to the enemy; (f) photographs; (g) maps; or (h) casualty 
lists. Office of Censorship, U.S. Gov’t, Code of Wartime Practices for the American 
Press 2-6 (1942). The government established a separate Office of War Information to 
disseminate favorable war news. Knightley, supra note 13, at 274-75. 

The effectiveness of the Code was highlighted in the complete secrecy surrounding the 
atom bomb’s development. Knightley, supra note 12, at 299. The press reported testing 
of the bomb as “an ammunition dump explosion.” Jd. The government also censored 
many stories from the Pacific front to prevent the Japanese from learning that their 
codes had been broken. Jd at 284. 

Id. at 275. The U.S. Government accredited 1,646 American reporters. Stein, supra 
note 8, at 94. By contrast, only about 40 accredited reporters covered World War I. Jd. 
at 71. 

Cassell, supra note 12, at 939. 


Joe Rosenthal, a pool photographer, took the famous photograph at Iwo Jima. 
Knightley, supra note 12, at 295. A pool of 78 reporters accompanied the D-Day 
invasion. Stein, supra note 8, at 118. These reporters sent their stories back to London 
by any means available, including carrier pigeons. Jd. at 120. In England, pool leaders 
decided on the best stories for distribution. Jd at 122. 

Brucker, supra note 16, at 186 87. For example, the U.S. Government censored news 
of the war’s end to please Joseph Stalin. World War II officially ended on May 7, 1945, 
when representatives of the de facto German government signed the peace agreement 
in Reims, France. Kent Cooper, The Right to Know: An Exposition of the Evils of 
News Suppression and Propaganda 211 (1956). All news accounts of the signing of the 
Armistice were delayed because Stalin wanted to arrange his own surrender ceremony 
in Berlin the next day. Jd. Twelve hours after the official surrender, Edward Kennedy, 
an Associated Press (AP) correspondent who had been present in Reims at the signing 
of the Armistice, circumvented the censors and sent out his story. Jd. at 211 12. The AP 
apologized for the story’s publication and Kennedy lost his accreditation. Jd. at 230 31. 





NAVAL LAW REVIEW XLI 


who wrote unfavorable stories.2* Consequently, reporters asked the mili- 
tary to censor their stories. General MacArthur enforced rigorous 
censorship, but the press accompanied troops to the front line and 
reported firsthand from battlefields.*° 


During the Vietnam War, approximately 500 accredited reporters 
sent news reports from the war zone.””? The government repeatedly asked 
the press to “give the benefit of the doubt to our side. ... We’re in this 
together.”’?8 The press voluntarily adhered to the government’s guidelines 
for publishable information,”® and the press had free access to the front 
line throughout the war.?° 


The first significant denial to reporters of access to a military 
operation occurred during the Grenada invasion. The Department of 
Defense stated reporters would not be allowed to visit the island until the 
military deemed conditions safe.* Four journalists who reached Grenada 
on their own after the invasion were ejected by force.*? After American 
forces secured the island, the government allowed fifteen pool reporters to 
visit Grenada for several hours with a military escort.*? It was not until five 
days after the invasion that the military authorities granted the media 





24. One reporter described voluntary censorship as the “you-write-what-you-like-and- 
we’ll-shoot-you-if-we-don’t-like-it” method of censorship. Knightley, supra note 12, at 
337. 
Id. at 337; Cassell, supra note 12, at 940. 


Cassell, supra note 12, at 941. The press, however, could not report firsthand accounts 
of the peace talks and had to rely on military briefings for that information. Knightley, 
supra note 12, at 353. 

Peter Braestrup, Big Story: How the American Press and Television Reported and 
Interpreted the Crisis of Tet 1968 in Vietnam and Washington, 9, 513 (1977) 
[hereinafter Braestrup]. Accreditation was simple to obtain. Knightley, supra note 12, 
at 403. The reporter merely had to produce a letter from his newspaper requesting 
accreditation and sign an agreement to comply with 15 ground rules. Jd. 

Knightley, supra note 12, at 382 (quoting James Aronson, The Press & The Cold War 
233 (1970) (quoting Vice President Hubert H. Humphrey)); see also Dale Minor, The 
Information War 6 (1970) (during a press conference in Saigon, a senior U.S. military 
officer berated a reporter, ‘‘Why the hell don’t you get on the team!”) [hereinafter 
Minor]. Older reporters also told the younger generation of correspondents to get on 
the team. Minor, supra, at 11. In 1963, Time magazine criticized the Saigon press corps 
for distorted reporting. Braestrup, supra note 28, at 4. 

The ground rules dealt mainly with preserving military security. Knightley, supra note 
12, at 403. Back home, many American newspapers edited, refused to print, or 
minimized controversial stories, including the court-martial of Lieutenant William L. 
Calley for his involvement in the My Lai massacre. Id. at 390-97. Stateside editors often 
changed the words and tone or articles. Braestrup, supra note 28, at 519-20. For 
example, in August 1963, Charles Mohr and Merton Perry began an article for Time 
Magazine by saying “The war in Vietnam is being lost,” but when the article appeared 
in the magazine, this line had disappeared. Knightley, supra note 13, at 379. Instead, 
the article read “‘government troops are fighting better than ever.” Jd. 

Braestrup, supra note 27, at 518. 

Cassell, supra note 12, at 943. 

Id. at 944. 

Id. 





1993 Press’ Right of Access to Foreign Battlefields 


unlimited access to the island.*4 


B. Strange Bedfellows 


After the Grenada invasion,*> the press asked the Pentagon to 
review the presence of journalists at military operations.** The Pentagon 
appointed a panel, headed by retired Major General Winant K. Sidle,*’ to 
study the proper relationship between the military and the press in 
wartime. In August 1984, Secretary of Defense Caspar Weinberger re- 
leased the Sidle panel’s recommendations and ordered that they be put 
into effect immediately. The panel had recommended in part: 


The military should conduct public relations planning for a 
military operation concurrently with operational planning. 


If a pool of reporters is needed for an operation, the largest 
possible pool should be used for the minimum time neces- 
sary. 

The basis of any relationship between the military and the 
media in a time of crisis should be voluntary compliance by 
the media with security guidelines or ground rules estab- 
lished and issued by the military. 

The military should plan to assist the media covering the 
operation. *8 


Although some members of the press criticized the vagueness of the report 
and the institution of a pool system, initial media response to the Sidle 





34. Id The press criticized the military's handling of the Grenada invasion. Jd. After the 
invasion, information related to the invasion remained classified until 1990, when the 
Wall Street Journal pieced together the story of what happened. Vicki Kemper & 
Deborah Baldwin, War Stories, Common Cause, Mar./Apr. 1991, at 18, 20 [hereinafter 
Kemper]. 

The U.S. Government’s strategy in Grenada was very similar to the system used by 
Sritain during the Falkland Islands War. Peter Schmeisser, Shooting Pool, The New 
Republic, Mar. 18, 1991, at 21, 22 [hereinafter Schmeisser]. In that war, most reporters 
waited in Buenos Aires for news from the front. Kemper, supra note 34, at 20. The 
British government censored stories and made satellite hook-ups unavailable. Jd Only 
a handful of reporters accompanied the British fleet to the front lines. Jd 

Cassell, supra ncte 12, at 945. 

General Sidle had headed the military information office in Saigon during the Vietnam 
War. Braestrup, supra note 28, at 15. 


Cassell, supra note 12, at 946. The Sidle panel’s remaining recommendations were: 


- The Secretary of Defense should decide whether to create a list of 
accredited correspondents who would be ready whenever a pool 
might be required. 


The military should provide communications facilities to the 
media as soon as possible which do not interfere with combat and 
combat support operations. 

The military should make transportation available to the media. 
Meetings and educational programs should be organized to 
promote media and military understanding. 
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panel’s report was favorable.*? The press agreed to the pool arrangement 
primarily to get access to the front line.“ They formed a pool to stand by 
in readiness for any military operation.* 


While the ground rules and guidelines used in Iraq during the 
Persian Gulf War essentially followed the Sidle panel’s recommendations, 
the guidelines’ application was stricter than envisioned by the panel. For 
example, the panel called for pools to be used initially and then disbanded 
as soon as possible. In Saudi Arabia, the military never disbanded the 
pools. *2 


The recommendations also called for qualified military personnel to 
assist correspondents in covering the operation. In practice, military 
personnel never left reporters alone to interview soldiers or to seek out 
stories.** The military arrested and interrogated reporters who attempted 
to visit the front line without a military escort.** In addition, the military 
and foreign governments censored stories.** 





39. Cassell, supra note 12, at 946. 


40. Although some press organizations did not like the pool system, they agreed to its use 
because they didn’t want to “get left behind once the shooting starts.”’ Schmeisser, 
supra note 35, at 22. 

The government's first test of the pool system was in covering a military exercise in 
Central America in 1985. News of the operation immediately leaked. James Gersten- 
zang, Pentagon to Reevaluate News Pool Plans: Leaks of Media’s Weekend Test Trip to 
Honduras Raise Concern, L.A. Times, Apr. 23, 1985, $1, at 8. The military criticized the 
press’ failure to keep the mission a secret and questioned the viability of the pool 
arrangement. Jd In the Persian Gulf in 1987, the military controlled coverage by 
controlling pool reporters’ access to stories. Arthur A. Lord, Pentagon Puts Veil on Gulf 
Action, L.A. Times, Oct. 24, 1987, Metro section, at 8. When pool reporters 
accompanied invasion troops to Panama in December of 1989, they received Army 
briefings instead of access to the front line. Kemper, supra note 34, at 21-22; James 
Warren, Jn First Battlefield Test, Media Pool Misses Mark, Chi. Trib., Jan. 7, 1990, 
Perspective section, at 1. 

Elisabeth Hickey, Newshounds Howl on Short Leash, Insight on the News, Mar. 11, 
1991, at 56, 56. | 

Peter Braestrup, Censored, The New Republic, Feb. 11, 1991, at 16, 16. 

The Pentagon announced that anyone traveling to the front independently would be 
returned forcibly to Dharhan. Fighting Words, Colum. Journalism Rev., Mar./Apr. 
1991, at 16 (quoting Pete Williams, Assistant Secretary of Defense for Public Affairs). 
The military detained media personnel found unaccompanied near the front. Browne, 
supra note 1, at 45; Hickey, supra, note 42, at 56-7 (quoting photographer Wesley 
Bocxe); Kemper, supra note 34, at 22. 

In one security review, military censors changed the word “giddy” to “proud.” Browne, 
supra note 1, at 44. Censorship diminished, however, as the war progressed. Most 
uncensored stories of the war came from reporters who had signed on with Egyptian 
or Saudi Arabian units in the desert. See, e.g., Michael Kelly, Kiss of Victory, The New 
Republic, Mar. 18, 1991, at 18, 18-21 (Kelly “[got] around the Pentagon’s press pool 
restrictions by ignoring them”); Schmeisser, supra note 35, at 21. The military also did 
not censor the National Enquirer's scoop that Elvis had been sighted in the Gulf and 
had vowed to protect our troops. William Boot, Operation Deep Think, Colum. 
Journalism Rev., Nov./Dec. 1990, at 27. Foreign governments also censored war 
reports. After NBC reported unauthorized information about an Iraqi missile falling 
on Tel Aviv, Israeli officials denied satellite access to NBC until the network retracted 


7 
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During the Persian Gulf War, both the United States and Iraqi 
governments used the press to disseminate information. The press largely 
supported the government*’ and did not object to the Pentagon’s guide- 
lines.*® Public dissatisfaction*? with the press’ performance also was wide- 





its story and apologized to the Israeli Government. Lewis H. Lapham, Trained Seals 
and Sitting Ducks, Harper’s, May 1991, at 10, 12. 

The U.S. Government carefully orchestrated a public relations campaign to garner 
support for the war. Jonathan Alter, The Propaganda War, Newsweek, Feb. 25, 1991, 
at 38, 39 [hereinafter Alter]; Kemper, supra note 34, at 18, 23. Military officers invited 
journalists along to cover successful precision bombing raids, but network coverage 
often failed to include references to unsuccessful raids or those which showed human 
casualties. Daniel Hallin, TV’s Clean Little War, Bull. Atom. Sci., May 1991, at 17, 
17-18. Conversely, Iraq released pictures of civilians killed in allied bombing raids and 
told of civilian factories destroyed (for example, Iraqi officials took CNN’s Peter 
Amett on a tour of ~ destroyed infant formula factory). Alter, supra, at 38; Jonas 
Bernsteiu, CNN at the Front Line of News, Insight on the News, Feb. 18, 1991, at 8, 9. 
The media rallied around the flag. Kemper, supra note 34, at 23. Of almost two full 
days of pre war coverage, the three major networks devoted only 29 minutes to 
anti-war protesters. Jd. Only about 1 1/2% of the sources used on network news were 
identified as anti-war protesters. Elizabeth Larsen, Watching Between the Lines, Utne 
Reader, May/June 1991, at 26, 27. The press also minimized stories such as the 
forgiveness of foreign aid and loans promised to U.S. allies in the Gulf region (see 
Kemper, supra note 34, at 23; James Bennet, How They Missed that Story, Wash. 
Monthly, Dec. 1990 at 8, 8-15 (describing lack of debate in press over the decision to 
go to war in the Gulf)), and the money Kuwait spent to hire a public relations firm to 
lobby Congress for military intervention. Arthur E. Rowse, Flacking for the Emir, The 
Progressive, May 1991, at 20, 21, 22. 

Several news organizations, however, did file a lawsuit against the Pentagon to 
challenge the access restrictions in effect in Saudi Arabia. See Nation Magazine v. 
United States Dep’t of Defense, 762 F. Supp. 1558, 1560-61 (S.D.N.Y. 1991) (plaintiffs 
challenged regulations as violating the first and fifth amendments). The major press 
organizations, however, refused to join the suit. Mort Zuckerman, the publisher of 
U.S. News and World Report, criticized the news organizations bringing suit in Nation 
Magazine and stated: 


I am astonished by the availability and access that we have had both to the 

Pentagon and to the information we feel we needed to cover the war. The 

press, in my judgment, is petulant, self-concerned, self-centered, and really 

downright silly, particularly when you compare the rather mature intelligence 

of some of the military briefers . . to the stupidity of some of the questioners. 
Peter Dykstra, Gloaters and Felons, The Progressive, May 1991, at 23, 23 (quoting Mort 
Zuckerman). Reporters who belonged to a pool guarded the privilege and reported 
non-pool journalists to military authorities. Robert Fisk, Out of the Pool, Mother Jones, 
May/June 1991, at 56, 58. Generally, the mainstream press did not criticize the 
Pentagon’s restrictions until after the ground war had ended. 
Many Americans supported censorship of war reports from the Gulf. Fifty-seven 
percent of those contacted in a late January 1991 survey thought tighter restrictions on 
journalists were necessary. William Boot, The Press Stands Alone, Colum. Journalism 
Rev., Mar./Apr. 1991, at 23, 24. Eighty-three percent of those contacted in an ABC 
telephone poll believed the media was not doing a fair and responsible job covering the 
Gulf War. Welcome to the Wartime Follies, Insight on the News, Mar. 18, 1991, at 54, 
= 
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spread.°° Most Americans believed additional censorship and restric- 
tions were a good idea.>? 


After the Persian Gulf War, the press began to question the 
restrictions that had been placed on reports out of the war zones.>? Media 
leaders openly criticized the continued use of media pools and overly 
protective escort officers. Despite numerous news articles and programs on 
the topic, there was little public support for the media’s complaints. The 
Pentagon and media met in 1992 to negotiate new guidelines for reporting 
news from future war zones.°? The new guidelines are intended to 
guarantee that “[o}]pen and independent reporting will be the principal 
means of coverage of U.S. military operations.”** In part, the proposed 
guidelines (a) restrict the use of pooled coverage, (b) prohibit escort 
officers from interfering in reporting, and (c) provide journalists with 
broad access to military units in combat.*> The government and the press 
did not, however, resolve the issue of whether the military should retain the 
right to review news reports for security reasons. 


The recent negotiations between the Pentagon and the press 
suggest that there is still strong disagreement on whether a nation at war 
can restrict press access to information about the military’s actions. A 
review of first amendment history indicates the extent to which press access 
can be qualified by military exigencies, especially on a foreign battlefield. 


Ill. DEVELOPMENT OF THE PRESS’ RIGHT TO ACCESS 
MILITARY OPERATIONS 


Congress shall make no law abridging the freedom of speech or 
of the press.°® 


The language of the first amendment is broad; but, is it so broad as 
to guarantee the press access to foreign battlefields? Read literally, the first 
amendment is so broad it cannot possibly mean what it seems to say. The 
history of the Constitutional Convention as well as the Bill of Rights fail to 
provide guidance in deciding whether there is a first amendment right of 





50. Comics reflected the public’s dissatisfaction with the press. For example, on Saturday 
Night Live, the cast lampooned a typical press conference by ridiculing reporters 
rather than Pentagon officials. The press was shown asking questions such as, “‘Could 
you tell us the date the ground war will begin?” and “Which of America’s half million 
troops in the region are most vulnerable to an Iraqi attack?” William J. Bennett, 
Rebirth of a Nation, Nat’! Rev., Mar. 18, 1991, at 41, 41. 

Boot, supra note 46, at 24. 

See, e.g, MacArthur, supra note 3 (discussing government limitations on the media’s 
rights to observe, question, and report during the Gulf War). 

Office of Ass’t Secretary of Defense (Public Affairs), Statement of DOD Principles for 
News Media Coverage of DOD Operations (May 21, 1992) [hereinafter DOD 
Principles]. 

Id. 

Id. 

U.S. Const. amend. I. 
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access to military operations.>’ A review of the principles developed in case 
law suggests the press has no right of access beyond that enjoyed by the 
general public. 


A. Historical Principles 


Most nineteenth-century state courts indirectly restricted the press’ 
right of access to government information by refusing to find the Consti- 
tution guaranteed the press any rights as an institution.*® The press itself 
agreed it had “no right of publication inherent.”°? The judiciary accorded 





The Continental Congress, the Constitutional Convention and the first Senate met in 
secret. William Maclay, Sketches of Debate in the First Senate of the United States vi 
(Burt Franklin ed., 1969). Thus, few complete records exist of the debate surrounding 
the adoption of the press clause. Jd The few recorded statements merely discuss the 
general right to freedom of the press rather than the specific acts the framers intended 
the amendment to protect. See, e.g., Edward G. Hudon, Freedom of Speech and Press 
in America, 1-7 (1963) (discussing the adoption of the Constitution and the first 
amendment); Leonard W. Levy, Legacy of Suppression: Freedom of Speech and Press 
in Early American History, 214-22 (1960) (discussing history of the drafting and 
adoption of the first amendment’s freedom of speech and press clause); David A. 
Anderson, The Origins of the Press Clause, 30 UCLA L. Rev. 455, 466-83 (1983) (same). 
See generally Timothy W. Gleason, The Watchdog Concept: The Press and the Courts 
in Ninetcenth-Century America 102-05 (1990) (freedom of the press not viewed as a 
matter of public policy) [hereinafter Gleason]. Soon after the adoption of the 
Constitution, state courts returned to Blackstone’s definition of freedom of the press: 

The liberty of the press is essential to the nature of a free state; but this 

consists in laying no previous restraint upon publications, and not in freedom 

from censure for criminal matter when published. Every free man has an 

undoubted right to lay what sentiments he pleases before the public. To forbid 

this is to destroy the freedom of the press; but if he publishes what is 

improper, mischievous or illegal, he must take the consequences of his own 

temerity. 
William Blackstone, Commentaries on the Law of England 814 (Bernard C. Gavit ed., 
1941) (1765). Joseph Story wrote about the first amendment: 

That this amendment was intended to secure to every citizen an absolute right 

to speak, or write, or print whatever he might please, without any responsi- 

bility public or private, therefor, is a supposition too wild to be indulged by 

any rational man... . the language of this amendment imports no more than 

that every man shall have a right to speak, write, and print his opinions upon 

any subject whatsoever, without any prior restraint, so always that he does not 

injure any person in his rights, person, property, or reputation; and so always 

that he does not thereby disturb public peace, or attempt to subvert the 

government. 


Joseph Story, Commentaries on the Constitution of the United States 634-35 (1891 
ed.) (1833). 


Thomas Cooley wrote that freedom of the press meant anyone could publish 
whatever he chose “provided the publication is not so far injurious to public 
morals or to private reputation as to be condemned by the common-law 
standards.” Thomas M. Cooley, The General Principles of Constitutional Law 
in the United States of America 274-75 (1880). 

The American Newspaper Publishers Association accepted the premise that the press 


had no rights as an institution and, instead, had only those rights accorded to every 
other citizen: 
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the press only those first amendment rights enjoyed by the average 
citizen. Although the courts’ decisions discussed the right to publish 
information, they also limited the press’ right to access newsworthy events 
to the right of access enjoyed by the average citizen.* 


Early Supreme Court cases® further limited the press’ right of 
access by holding any constitutional right enjoyed by the public could be 
limited or even abrogated in wartime: “When a nation is at war many 
things that might be said in time of peace are such a hindrance to its effort 
that their utterance will not be endured so long as men fight and that no 
Court could regard them as protected by any constitutional right.”®* In one 
case involving national security, the Supreme Court said “punishment for 
the abuse of the liberty accorded to the press is essential to the protection 
of the public.”®* “No one would question but that a government might 
prevent actual obstruction to its recruiting service or the publication of the 
sailing dates of transports or the number and location of troops.” These 





You and I have the right to publish for the public benefit... because the 
stability of our government and the happiness of our people will be secured by 
the publication of the truth, by keeping them informed of their rights and of 
the dangers to their rights on every hand, by exposing the imposter, by 
throwing the light of your publication upon the whole field, for the benefit of 
the masses. That is the justification for a free press, and that is the only 
justification. You have no right of publication inherent, and that right is 
justified only by the rights of the public and the benefit of the public. 
Gleason, supra note 58, at 101 (quoting Azel F. Hatch, speaker at the American 
Newspaper Publishers’ Association’s 1895 annual meeting). 
“[JJudges consistently held that freedom of the press was an individual right.” Jd. at 
103. 
Nearly a century later, the Supreme Court explicitly tied the press’ right to gather 
information to the public’s right of access to the same information in Branzburg v. 
Hayes, 408 U.S. 665 (1972). The Court observed that “[i]t has generally been held that 
the First Amendment does not guarantee the press a constitutional right of special 
access to information not available to the public generally.” Jd. at 684. The Court noted 
that the press constitutionally could be excluded from grand jury proceedings, 
Supreme Court conferences, and executive sessions, even though such exclusion 
hampered news gathering. Jd at 684-85. The Court emphasized the first amendment 
gave a newspaper “no special immunity from the application of general laws.” Jd. at 
683 (quoting Associated Press v. NLRB, 301 U.S. 103, 132-33 (1937)). 
Until World War I, the Supreme Court had discussed the meaning of the first 
amendment only in dicta. See, e.g., Patterson v. Colo., 205 U.S. 454 (1907) (contempt 
context). Writing for the majority in Patterson, Justice Holmes stated: “[T]he main 
purpose of [the First Amendment] is ”to prevent all such previous restraints upon 
publications as had been practiced by other governments,“ and... not prevent the 
subsequent punishment of such as may be deemed contrary to the public welfare.” Jd. 
at 462 [quoting Com. v. Blanding, 3 Pick. 304, 313, 314 (Mass. 1826)]. 
Schenck v. United States, 249 U.S. 47, 52 (1919) (involving criminal prosecution under 
the Espionage Act of 1917). 
Near v. State of Minn., 283 U.S. 697, 715 (1931). 
Id. at 716. 
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cases suggest in dicta that the government can restrict the press’ right of 
access to government information to protect national security.© 


B. General Interpretation 


The Supreme Court directly addressed right of access claims for the 
first time in the context of press access to prison inmates. In the companion 
cases of Pell v. Procunier®’ and Saxbe v. Washington Post,® the Court upheld 
prison regulations prohibiting press interviews with prison inmates.® 
Although the regulations may have hampered news gathering, the Court 
found no first amendment violation because the press has no right of 
greater access to prisons or inmates beyond that afforded the general 
public.”° The factors contributing to the Court’s conclusion included: (a) 
the inmates had alternative means of communication; (b) the regulations 
did not deny the press access to sources of information available to 
members of the general public; and (c) the press could obtain information 
On prison conditions by other means.”! As Justice Stewart wrote: 


The First and Fourteenth Amendments bar government 
from interfering in any way with a free press. The Constitu- 
tion does not, however, require government to accord the 
press special access to information not shared by members of 
the public generally. It is one thing to say that a journalist is 
free to seek out sources of information not available to 
members of the general public, that he is entitled to some 
constitutional protection of the confidentiality of such 
sources, and that government cannot restrain the publication 
of news emanating from such sources. It is quite another 
thing to suggest that the Constitution imposes upon govern- 
ment the affirmative duty to make available to journalists 
sources of information not available to members of the 
public generally.72 


Four years later, the Court again denied a right of access claim in 
Houchins v. KQED, Inc.” The issue presented was whether members of the 
news media have a constitutional right of access to investigate a county 





66. Restriction of the right of access differs from a prior restraint in that, in the former, the 
reporter has no information to publish because of the denial of access. In the latter, the 
reporter has the information to publish but the information is being suppressed. See 
generally Cassell, supra note 13, at 949-50 (discussing the prior restraint and public 
forum doctrines). 


417 US. 817 (1974). 

417 US. 843 (1974). 

Pell, 417 U.S. at 834-35; Saxbe, 417 U.S. at 850. 

Pell, 417 U.S. at 834. 

Id. at 823-24, 834-35; Saxbe, 417 U.S. at 848-49. 

Pell, 417 U.S. at 834 (citations omitted). 

438 U.S. 1 (1978). Chief Justice Burger announced the judgment of the Court in an 
opinion joined by Justices White and Rehnquist. Justice Stewart wrote a separate 
opinion, concurring in the judgment. Justice Stevens dissented, and was joined by 
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jail’s conditions.”* The Court held there was “no discernible basis for a 
constitutional duty to disclose, or for standards governing disclosure of or 
access to information” within the government’s control.” In a concurring 
opinion, Justice Stewart added that “terms of access that are reasonably 
imposed upon individual members of the public may, if they impede 
effective reporting without sufficient justification, be unreasonable as 
applied to journalists who are there to convey to the general public what 
the visitors see.”’® In his dissent to Houchins, Justice Stevens concluded 
information gathering is entitled to constitutional protection because 
“(w]ithout some protection for the acquisition of information about the 
operation of public institutions such as prisons by the public at large, the 
process of self-governance contemplated by the Framers would be stripped 
of its substance.”77 


The Supreme Court’s first decision regarding access to criminal 
proceedings, Gannett Co. v. DePasquale,” upheld two trial court orders 
excluding the press and the public from a pretrial suppression hearing in a 
murder prosecution.”? Relying on the sixth amendment, the Court ruled 
only a criminal defendant may invoke the right to a public trial.® The 
Gannett court declined to decide whether the first amendment gives the 
public the right to attend criminal trials;*! rather, the Court found that, 
even if there was such a right of access, the state court had given it "all 
appropriate deference.“®? Thus, the Court’s decision in Gannett failed to 


clarify the dimensions of a right of access to criminal trials.®° 





Justices Brennan and Powell. Justices Marshall and Blackmun took no part in the case. 
Id. at 3, 16. 

Id. at 3. 

Id. at 14 (plurality opinion). 

Id. at 17 (Stewart, J., concurring). 

Id. at 32 (Stevens, J., dissenting). Justice Stevens viewed the right of access as a means 
of ensuring “‘citizens are fully informed regarding matters of public interest and 
importance,” not as a special privilege accorded to the press. Jd. He was not troubled 
by the fact that the right to receive or acquire information is not specifically 
enumerated in the constitution, arguing the right is a corollary to the specific 
guarantees in the Bill of Rights. Jd n.22. “It would be an even more barren 
marketplace that had willing buyers and sellers and no meaningful information to 
exchange.” Jd. 

443 U.S. 368 (1979). A little over a year earlier, the Court had rejected a right of access 
claim to evidence introduced at a criminal trial. See Nixon v. Warner Comm., Inc., 435 
U.S. 589, 608-09 (1978). The Nixon Court upheld a trial court’s denial of media 
representatives’ request to make copies of the Watergate tapes. Jd. at 610. The 
rationale for the Court’s decision rested on the fact that the tapes’ contents already had 
been disseminated widely. See id. at 609. 

Gannett, 443 U.S. at 394. The defendant had requested closure of the hearing without 
objection by the prosecution. Jd at 375, 394. 

See id. at 391. 

See id. at 392. 

Id. 


See United States v. Dorfman, 550 F. Supp. 877, 883 (N.D. Ill.) (Gannett generated 
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The Court answered the question of a first amendment right of 
access to criminal trials a year later in Richmond Newspapers, Inc. v. 
Virginia. A plurality® of the Court held a criminal trial must be open to 
the public absent an overriding interest specifically articulated in the 
judge’s findings.8° To Chief Justice Burger, the first amendment’s express 
guarantees “share a common core purpose of assuring freedom of 
communication on matters relating to the functioning of government.’’®’ 
Recognition of the public’s right to attend trials was necessary to give 
meaning to those explicit guarantees. In his concurring opinion, Justice 
Stevens emphasized the importance of the Richmond Newspapers holding: 


This is a watershed case. Until today the Court has accorded 
virtually absolute protection to the dissemination of infor- 
mation or ideas, but never before has it squarely held that 
the acquisition of newsworthy matter is entitled to any 
constitutional protection whatsoever... for the first time, 
the Court unequivocally holds that an arbitrary interference 
with access to important information is an abridgement of 
the freedoms of speech and of the press protected by the 
First Amendment.® 


Justice Brennan set forth his views on the first amendment’s role in 
our system of government: “[T]he First Amendment embodies more than 
a commitment to free expression and communicative interchange for their 
own sakes; it has a structural role to play in securing and fostering our 

epublican system of self-government.’’®? 





“considerable confusion” regarding access to judicial proceedings), order vacated by 
690 F.2d 1320 (7th Cir. 1982). 


448 U.S. 555 (1980). 


Richmond Newspapers generated seven opinions, none of which constituted a majority. 

Chief Justice Burger, joined by Justices White and Stevens, announced the judgment 

of the Court. Jd at 558. Justices White and Stevens wrote separate concurring 

opinions. Jd. at 581, 582. Justice Brennan filed an opinion concurring in the judgment, 

and was joined by Justice Marshall. Jd. at 584. Justices Stewart and Blackmun also filed 

separate opinions concurring in the judgment. Jd at 598, 601. Justice Rehnquist was 

the only dissenter. Jd at 604. Justice Powell took no part in the case. Jd at 581. 

Id. (plurality opinion). Chief Justice Burger reviewed the history of our criminal justice 

system and found an unbroken and uncontradicted pattern of public trials. Jd at 573 

(plurality opinion). 

Id. at S75. 

Id. at 582-83 (Stevens, J., concurring). 

Id. at 587 (Brennan, J., concurring in the judgment) (emphasis in original). 
Implicit in this structural role is not only ‘the principle that debate on public 
issues should be uninhibited, robust, and wide-open,’ but also the antecedent 
assumption that valuable public debate—as well as other civic behavior- 
—must be informed. The structural model links the First Amendment to that 
process of the communication necessary for a democracy to survive, and thus 
entails solicitude not only for communication itself, but also for the indis- 
pensable conditions of meaningful communication. 
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The right of the public and the press to attend criminal trials 
received further support in Globe Newspaper Co. v. Superior Court,® which 
invalidated a Massachusetts statute requiring exclusion of the public and 
the press from sex-offense trials during the testimony of victims under the 
age of eighteen.*! The first amendment required this result because its 
implicit guarantee of the right of access to criminal trials helps ensure that 
the “free discussion of governmental affairs” is an informed one and that 
“the individual citizen can effectively participate in and contribute to our 
republican system of self-government.” The Globe court identified two 
salient features of the criminal justice system which lead to the conclusion 
that the first amendment affords a right of access to criminal trials. First, 
criminal trials historically have been open to the press and the general 
public.%? Second, the right of access to criminal trials aids in the functioning 
of the judicial process and government as a whole.*4 The Court concluded 
the right of access to criminal trials is not absolute, but the state must 
invoke a “weighty” justification for barring the public and the press from 
such a proceeding.® Before a state can deny the right of access, “it must be 
shown that the denial is necessitated by a compelling governmental 
interest, and is narrowly tailored to serve that interest.”™ In a concurring 
opinion, Justice O’Connor highlighted the limited nature of the Court’s 
holding as it related to the right of access by stating that “neither Richmond 
Newspapers nor the Court’s decision today ...carr[ies] any implications 
outside the context of criminal trials.”’9” 





Id. at 587-88 (Brennan, J., concurring in the judgment) (quoting N.Y. Times Co. v. 
Sullivan, 376 U.S. 254, 270 (1964)) (citation omitted). It was obvious to Justice Stewart 
that the press and the public have a right of access to trials because a trial court room 
always has been a public place, “[i]n conspicuous contrast to a military base, a jail, or 
a prison.” Jd. at 599 (Stewart, J., concurring in the judgment) (citations omitted). 
457 U.S. 596 (1982). 

Id. at 598, 602. 

Id, at 604 (quoting Mills v. Alabama, 384 U.S. 214, 218 (1966)). 

Id. at 605. This “presumption of openness” has continued from the inception of our 
criminal justice system. Jd. 

Id. at 606. The Court continued: 


Public scrutiny of a criminal trial enhances the quality and safeguards the 
integrity of the factfinding process, with benefits to both the defendant and to 
society as a whole. Moreover, public access to the criminal trial fosters an 
appearance of faimess, thereby heightening public respect for the judicial 
process. And in the broadest terms, public access to criminal trials permits the 
public to participate in and serve as a check upon the judicial processan 
essential component in our structure of self-government. In sum, the institu- 
tional value of the open criminal trial is recognized in both logic and 
experience. 

Id. 

Id. 

Id. at 607. 


Id. at 611 (O’Connor, J., concurring in the judgment). The Court has determined voir 
dire in a criminal trial presumptively is open to the public. See Press-Enterprise Co. v. 
Superior Court, 464 U.S. 501, 508-09 (1984). Preliminary hearings in a criminal trial 
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In dicta in many of these cases, the Supreme Court has hinted news 
gathering may have some first amendment protections, yet, in cases 
addressing the scope of these protections, the Court continually has 
returned to the premise that the constitutional rights enjoyed by the press 
are no greater than those accorded to the public. “[G]enerally applicable 
laws do not offend the First Amendment simply because their enforcement 
against the press has incidental effects on its ability to gather and report the 
news.”** The Court, in Cohen v. Cowles Media Company, explained the first 
amendment does not relieve a newspaper of its duty to obey laws of general 
applicability, such as promissory estoppel, when gathering news.” Even 
truthful information must be acquired lawfully before the first amendment 
protects its publication. 1 


C. Judicial Reluctance 


Few cases directly address the right of access to military operations. 
In Cafeteria and Restaurant Workers Union v. McElroy,‘ the Supreme 
Court held “‘a post commander can, in his discretion, exclude all persons 
other than those belonging to his post from post and reservation 
grounds,”?° even if his decision is motivated by the desire to exclude a 
civilian solely because of her inappropriate political beliefs.1° In a later 
case, the Court found “the military is, by necessity, a specialized society 
separate from civilian society,” requiring a different application of first 
amendment protections.1° The Court specifically determined the first 





also presumptively are open to the public. Press-Enterprise Co. v. Superior Court, 478 
US. 1, 13 (1986). 

Cohen v. Cowles Media Co., 111 S. Ct. 2513, 2518 (1991). Some lower courts have 
found a limited right of access to government-related activities. See, e.g, WPIX, Inc. v. 
League of Women Voters, 595 F. Supp. 1484, 1489 (S.D.N.Y. 1984) (denying motion 
to ensure access, but finding that, under the first amendment, press organizations have 
a limited right of access to newsworthy events in their capacity as representatives of the 
public and on their own behalf as members of the press); CNN v. ABC, 518 F. Supp. 
1238, 1245 (N.D. Ga. 1981) (finding that the total exclusion of television representa- 
tives from White House pool coverage denied the public and the press their limited 
right of access). But cf Calder v. IRS, 890 F.2d 781, 784 (5th Cir. 1989) (rejecting a 
professor's claim to a constitutional right of access to Al Capone’s IRS records). 
Cohen, 111 S. Ct. at 2518-19. In reality, the press appears to be governed by special 
rules when gathering news. For example, the press often is provided with special 
seating at newsworthy events and is given access to places to which the average citizen 
would be denied attendance. 

Id. at 2519. 

367 U.S. 886 (1961). 

Id. at 893 (quoting JAGA 1904/16272 (May 6, 1904)). 

Id. at 893-94. 

Parker v. Levy, 417 U.S. 733 (1974). 


Id. at 743. In Parker, a court-martialed Army captain sought discharge from confine- 
ment in a federal penitentiary. Jd at 740. Parker had been convicted under the Code 
of Military Justice for publicly urging enlisted personnel to refuse to obey orders and 
to resist being sent to Vietnam. See id. at 736-39 & nn.5-6. 
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amendment right of freedom of expression did not permit an Army officer 
to make speeches or a citizen to hand out leaflets on a military base.1%° 


The lower courts have addressed the issue of whether the press can 
be excluded from the front line of a battle. In Flynt v. Weinberger,'©’ the 
publisher of Hustler magazine challenged the press’ exclusion from the 
military conflict in Grenada. That lawsuit sought an injunction prohibiting 
the Defense Department from preventing reporters from gathering news in 
Grenada and a declaratory judgment that the denial of access was 
unconstitutional. The district court dismissed the complaint as moot 
because the U.S. military intervention in Grenada was over and the press 
had received unlimited access to the island after the fighting.1°° In 
analyzing the exception to the mootness doctrine, the court ruled this 
controversy was not “capable of repetition, yet evading review” because 
there was no “reasonable expectation” that the controversy would recur.1 
Even if the case was not moot and the temporary press ban had violated the 
Constitution, the district court stated “it would exercise its equitable 
discretion and decline to enter an injunction restraining the government 
from restricting press access to future United States military opera- 
tions,””110 


The court hoped to avoid limiting “the range of options available to 
the commanders in the field in the future, possibly jeopardizing the success 


of military operations and the lives of military personnel and thereby 
gravely damaging the national interest.”!11 The district court also held 
Flynt’s request for declaratory relief moot because the challenged activity 
was contingent upon the exercise of executive discretion rather than a 
“fixed and definite” government policy. 112 


The decision whether or not to impose a press ban during 
military operations and the nature and extent of such a ban 
if imposed are matters that necessarily must be left to the 
discretion of the commander in the field.... Under such 
circumstances, where the decision being scrutinized is com- 
mitted to the broad discretion of the commander in the field 
and is contingent upon a wide range of factors determinable 
only with reference to the particular military operation being 





Id. at 760; see also Greer v. Spock, 424 U.S. 828, 838 (1976) (anti-war protesters had 
no generalized constitutional right to make political speeches or distribute leaflets at 
Fort Dix Military Reservation). 


588 F. Supp. 57 (D.D.C. 1984), opinion vacated by 762 F.2d 134 (D.C. Cir. 1985). 
See id. at 58. 

Id. at 59 (quoting Weinstein v. Bradford, 423 U.S. 147, 149 (1975)). 

Id. at 60. 

Id. 

Id. at 60 (quoting Halkin v. Helms, 690 F.2d 977, 1009 (D.C. Cir. 1982)). 
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undertaken, a declaratory judgment would be futile, and 
perhaps even dangerous, because of its limited value as a 
guide for future conduct.11% 


On appeal, the U.S. Court of Appeals for the District of Columbia 
upheld the district court’s mootness determination, finding it was unlikely 
the Grenada controversy would recur.!1* The Court of Appeals, however, 
expressed concern that the district court had “improperly considered and 
offered judgments on the underlying merits of the dispute.” Thus, it 
remanded the case to the district court with instructions to dismiss the 
complaint without prejudice on grounds of mootness and vacated the 
district court’s opinion. A separate concurring opinion emphasized that the 
court did not reach the issue of the constitutional right of access.14 


In the most recent challenge to restrictions imposed on press 
coverage of military operations, a district court in New York declined to 
adjudicate the merits of the dispute and dismissed the complaint as too 
abstract for judicial resolution.™® In doing so, that court found that the 
controversy satisfied the “capable of repetition, yet evading review” test 
and that it had the power to hear the case on the merits, but nonetheless 
exercised its discretion and declined to adjudicate the merits of the 
dispute.” The court concluded it could not determine whether some 
future limitation on the scope of press access to a battlefield would be a 
reasonable time, place, and manner restriction.11® When addressing the 
Nation plaintiffs’ claim for declaratory relief,11° the district court concluded 
“it is arguable that generally there is at least some minimal constitutional 
right to access.”!2° Nonetheless, the court was loath to “define the outer 
constitutional boundaries of access,” and it reserved the issue of press 





113. Jd at 60-61. 
114. Flynt v. Weinberger, 762 F.2d 134, 135-36 (D.C. Cir. 1985). 
115. Jd at 136 (Edwards, J., concurring). 


116. Nation Magazine v. U.S. Dep’t of Defense, 762 F. Supp. 1558, 1562 (S.D.N.Y. 1991). 
117. Id 


118. Jd. (“We conclude that this Court cannot now determine that some limitation on the 
number of journalists granted access to a battlefield in the next overseas military 
operation may not be a reasonable time, place, and manner restriction, valid under the 
First and Fifth Amendments.”) (Emphasis in original.) The court stated it “would have 
neither the power nor the inclination to review a military determination that the 
presence of a large cadre of press representatives at a particular time and place would 
jeopardize the covert nature of a military operation.” Jd. at 1567. The court cited as an 
example a sudden movement of the press corps to cover a covert military operation 

which unintentionally would alert the enemy and remove the element of surprise. See 

id. 

The plaintiffs sought a declaration from the court that the press has a first amendment 

right “to gather and report news that involves United States military operations and 

that [the Department of Defense’s] pool regulations are an unconstitutional limitation 
on access to observe events as they occur.” Jd. at 1571. They also asked the court to 
declare the DOD’s regulations, which established media pools to restrict press access 
to military activities and which allegedly provided preferential access and disparate 
treatment to reporters, unconstitutional on their face. Id. at 1573. 
Id. at 1572. However, the court said “this conclusion is far from certain since military 
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access to military operations to a future time when a full record will be 
available.121 Thus, for prudential reasons, the court declined to grant 
declaratory relief on the right of access claim.122 


Similarly, when discussing the plaintiffs’ challenge to the use of 
pools, the court concluded that the government, in establishing pools for 
coverage of military operations, had created a limited public forum.!2 The 
court specifically noted the activities of the press were subject to reason- 
able time, place, and manner restrictions.’2* The court then hinted that a 
limit on the number of journalists granted access to a future battlefield 
might be a reasonable time, place, and manner restriction.!2> Again, the 
court declined to grant declaratory relief on the equal access claims based 
on prudential considerations. 126 





operations are not closely akin to” places in which the Supreme Court has addressed 
the press’s right of access such as prisons, parks, or courtrooms. Jd. 

Id. at 1572. 

Id. 


Id. at 1573 (citing Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 48 
(1983)). As the court recognized, the significance of this conclusion is that, once the 
government opens the battlefield to the press, it is bound to do so in a nondiscrimi- 
natory manner. Jd. (citing Houchins v. KQED, Inc., 438 U.S. 1, 16 (1978) and ABC v. 
Cuomo, 570 F.2d 1080, 1083 (2d Cir. 1977)). 

Id. at 1574 (citing Grayned v. Rockford, 408 U.S. 104, 115 (1972) and Cox v. Louisiana, 
379 U.S. 536, 558 (1965)). The court’s proposed test for reviewing regulations 
governing press coverage of a military operation was whether the regulations are 
“justified without reference to the content of the regulated speech, that they serve a 
significant governmental interest, and that in doing so they leave open ample 
alternative channels for communication of the information.” Jd (quoting Heffron v. 
Int’l Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 648 (1981)). Apparently, the 
plaintiffs’ attorney conceded the DOD “may place reasonable time, place, and manner 
restrictions on the press upon showing that there is a significant governmental 
interest.” Id. & n.15. 

See id. at 1574. 

See id. at 1575. The court wrote: 


Who can say that during the next American overseas military operation some 
restriction on the number of journalists granted access at a particular time to 
a particular battlefield may not be a reasonable time, place, and manner 
restriction? Who today can even predict the manner in which the next war 
may be fought? 

Id. at 1574. 


Contrary to the Nation court’s analysis, the public forum doctrine should not be the 
yardstick by which right of access claims are measured. See Cassell, supra note 12, at 
951-52 (arguing that public forum analysis is a weak ground on which to base a right 
of access claim). The cases involving news gathering do not apply the public forum 
doctrine—which is designed to protect expressive activities—to activities that involve 
the gathering of information. Jd at 951. For a discussion of the “right of access” cases, 
see supra notes 67-100 and accompanying text. Under the public forum doctrine, the 
government’s ability to restrict expressive activities depends in part on where the 
expression takes place. See generally 4 Ronald D. Rotunda & John E. Nowak, Treatise 
on Constitutional Law: Substance and Procedure §§ 20.47, 20.54 (2ded. 1992) 
(discussing reasonable time, place, and manner restrictions on speech and basic legal 
principles of assembly and petition); Lawrence H. Tribe, American Constitutional 
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A general analytic framework can be distilled from these cases. In 
determining whether there is a constitutional right of access to the front 
line, there are two inquiries: (1) have battlefields historically been open to 
the general public and the press, and (2) would public or press access to 
battlefields aid in the functioning of military operations or the government 
as a whole? The federal courts’ answer to both questions is “no.”!2”7 The 
decisions recognize no constitutional right of access to the front line of a 
battlefield. The press has no greater right of access to a military operation 
than does the average citizen. The average citizen constitutionally can be 
barred from a military post by the post commander and has no constitu- 





Law, §§ 12-23, 12-24, 12-25 (2d ed. 1988) (analysis of content-neutral government 
abridgements of speech and the public forum doctrine). The Court is most likely to 
invalidate regulations applying to ‘places which by long tradition or by government fiat 
have been devoted to assembly and debate.” See Perry Educ. Ass’n v. Perry Local 
Educators’ Ass’n, 460 U.S. 37, 45 (1983). As the history of press coverage of military 
operations demonstrates, see supra notes 3-55 and accompanying text, a battlefield 
cannot be placed in the first category with such public fora as streets and parks. The 
second category “consists of public property which the State has opened for use by the 
public as a place for expressive activity.” Perry, 460 U.S. at 45. Here too, it would be 
difficult to categorize a battlefield as a place for expressive activity. Arguably, the 
government created a limited public forum when it granted limited access to the press 
for purposes of covering military activities in the Persian Gulf. See Nation Magazine v. 
U.S. Dep’t of Defense, 762 F. Supp. 1558, 1573 (S.D.N.Y. 1991). Even if the 
government did create a limited public forum, it still could impose reasonable time, 
place, and manner restrictions on the press, and impose a content-based prohibition on 
expression as long as the prohibition was narrowly drawn to effectuate a compelling 
government interest. See Perry, 460 U.S. at 46. The third category consists of “[p]ublic 
property which is not by tradition or designation a forum for public communication.” 
Id. In these nonpublic fora, “‘the State may reserve the forum for its intended purposes, 
communicative or otherwise, as long as the regulation on speech is reasonable and not 
an effort to suppress expression merely because public officials oppose the speaker’s 
view.” Id. “[T]he‘First Amendment does not guarantee access to property simply 
because it is owned or controlled by the government.” Jd. (quoting U.S. Postal Serv. v. 
Council of Greenburgh Civic Ass’ns, 453 U.S. 114, 129 (1981)). In a nonpublic forum, 
the government may impose time, place, and manner restrictions on expressive activity. 
Id. Thus, the public forum doctrine provides an insufficient foundation on which to 
base a broad right of access to military operations. A further difficulty is that courts 
must defer to other branches of government when determining the reasonableness of 
time, place, or manner regulations. See Clark v. Community for Creative Non- 
Violence, 468 U.S. 288, 295 (1984). Moreover, time, place, and manner restrictions 
need not be the least restrictive means of regulating speech because ‘‘the requirement 
of narrow tailoring is satisfied ‘so long as the... regulation promotes a substantial 
governmental interest that would be achieved less effectively absent the regulation.” 
Ward v. Rock Against Racism, 491 U.S. 781, 798 (1989) (quoting United States v. 
Albertini, 472 U.S. 675, 689 (1985)). Given these problems, the press’ desire to cover 
American military operations should not be analyzed using the public forum doctrine. 
Cf. Cassell, supra note 12, at 952 (describing inadequacies of public forum analysis). 
Cf. Frank B. Cross & Stephen M. Griffin, A Right of Press Access to United States 
Military Operations, 21 Suffolk U.L. Rev., 989, 990 (1987) (arguing some constitutional 
right of access is guaranteed to the press) [hereinafter Cross]; Timothy B. Dyk, 
Newsgathering, Press Access, and the First Amendment, 44 Stan. L. Rev. 927, 929 (1992) 
(same) [hereinafter Dyk]. 
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tional right of access to military information. Consequently, a military 
officer constitutionally could exclude a reporter from the area and 
information under his command. 


IV. RESOLUTION OF RIGHT OF ACCESS ISSUES 
A. The Battleground 


Even if the press has no constitutional right of access to the front 
line in a foreign war zone, an informed citizenry is essential to a democracy. 
“[P]Jaramount among the responsibilities of a free press is the duty to 
prevent any part of the government from deceiving the people and sending 
them off to distant lands to die of foreign fevers and foreign shot and 
shell.”?2 An informed citizenry relies on the press for information. “[N]o 
individual can obtain for himself the information needed for the intelligent 
discharge of his political responsibilities. For most citizens the prospect of 
personal familiarity with newsworthy events is hopelessly unrealistic. In 
seeking out the news the press therefore acts as an agent of the public at 
large.” 129 


The public has a strong interest in information concerning foreign 
military actions conducted by the government because American lives, 
national interests, risks of escalation, and a considerable quantity of 
taxpayer resources are all at stake.1°° In times of foreign conflict it becomes 


essential that the government be “vigorously and constantly cross- 
examined, so that the fundamental issues of the struggle may be clearly 
defined, and the war may not be diverted to improper ends, or conducted 
with an undue sacrifice, of life and liberty, or prolonged after its just 
purposes are accomplished.”1>1 Press access, in the broadest terms, permits 
the public to serve as a check on executive power, foreign policy, and the 
military. 12 


That America’s wars usually take place in foreign countries further 
complicates resolution of access issues. An American reporter clearly has 
no constitutional right to travel to a foreign country to gather news.1°> 
Further, the U.S. Constitution does not compel a foreign government 
either to admit an American reporter or to give an American reporter 
broader rights than those accorded to a foreign reporter.1** Under these 





N.Y. Times. v. United States, 403 U.S. 713, 717 (1971) (Black, J., concurring). 
Saxbe, 417 U.S. at 863. 

Cross, supra note 127, at 1031. 

Cross, supra note 127, at 1036 & 1036 n.293 (quoting Z. Chafee, Free Speech in the 
United States 31 (1941)). 

See Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606 (1982); see also Dyk, 
supra note 127, at 929 & 929 n.19. (“The post-World War II emergence of a more 


powerful government has precipitated a corresponding need for a more effective press 
with greater access to information.’’) 


See Zemel v. Rusk, 381 U.S. 1, 16-17 (1965). 
The Supreme Court has held the fourth amendment does not apply to searches by U.S. 
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circumstances, the press—and thus the public—are even more dependent 
on the government to provide access to military operations conducted on 
foreign soil. 


Assume the military has no obligation to provide the press with 
access to foreign military operations, but nevertheless decides to provide 
such access. It is important that the military does not discriminate against 
journalists who have written stories the military deems unfavorable in some 
sense. The danger in granting favorable treatment to certain members of 
the media is obvious: it allows the government to influence the type of 
substantive media coverage a foreign war will receive.1*> Such a practice 
unquestionably is at odds with the first amendment.1°6 Permitting discrim- 
ination among press organizations would create “the danger .. . that those 
of the media who are in opposition or who [the government] thinks are not 
treating [it] fairly would be excluded.”}%” 


B. Negotiating Landmines 


Ad hoc litigation in the context of an ongoing foreign war is an 
inopportune method of resolving access issues arising between the military 
and the press. Time is a procedural roadblock to meaningful review; the 
speed with which the court system moves is too slow for that of modern 
wars. In addition, courts are not the best mechanism for determining the 
proper balance between press access and military security. The Flynt and 
Nation cases reflect courts’ reluctance both to establish future limits on the 


military and to declare an absolute constitutional right of access to the 
front line.175 In light of these shortcomings, courts could become a more 
effective arbiter of the disputes regarding access to the front line if this 





agents in foreign countries. United States v. Verdugo-Urquidez, 494 U.S. 259, 274 
(1992). Accordingly, it is probable the first amendment also would not apply in a 
foreign country. 

In the Gulf War, the government displayed a sophisticated ability to generate favorable 
publicity. Military briefings were conducted by officers trained in public relations and 
press-handling. By releasing only certain information to all reporters, the military 
exercised much the same control as if it had allowed only ideologically correct 
reporters access to more information. See generally supra notes 46-51 and accompany- 
ing text (describing government's use of the press during the Gulf War to disseminate 
information). The government’s ability to orchestrate coverage of a military operation 
was demonstrated further when American troops entered Somalia to begin a relief 
effort. The military brought reporters to Somalia before the invasion force arrived and 
allowed the press to greet the first wave of the invasion force on the beach with 
cameras and lights. See generally Jane Perlez U.S. Forces Arrive in Somalia on Mission 
to Aid the Starving, N.Y. Times, Dec. 9, 1992, at Al (describing sailors “hemmed in on 
the bushy sand dunes by journalists covering an event that began to look like a movie 
set”). 

Anderson v. Cryovac, Inc., 805 F.2d 1, 9 (1st Cir. 1986). 

ABC v. Cuomo, 570 F.2d 1080, 1083 (2d Cir. 1977). 


Nation Magazine v. U.S. Dep’t of Defense, 762 F. Supp. 1558, 1566-68 (S.D.N.Y. 
1991); Flynt v. Weinberger, 588 F. Supp. 57, 60-61 (D.D.C. 1984), opinion vacated by 
762 F.2d 134 (D.C. Cir. 1985). Even the Supreme Court has observed “[mlatters 
intimately related to foreign policy and national security are rarely proper subjects for 
judicial intervention.” Haig v. Agee, 453 U.S. 280, 292 (1981). 
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issue were examined using a contractual analysis. A constitutional frame- 
work is of limited utility in right-of-access cases because there is no 
constitutional right of access to the front line in a foreign war. Framing the 
issues in a contractual context may be more fruitful than the constitutional 
approach has been. 


The Supreme Court already has relied on a contractual analysis in 
some cases implicating first amendment rights. For example, in Snepp v. 
United States,°° the Court relied on an employment contract signed by 
Snepp to impose a constructive trust on the profits Snepp earned from the 
publication of a book not submitted to the CIA for prepublication 
review./“° The Court reversed the Fourth Circuit’s decision that Snepp had 
a first amendment right to publish the unclassified information in his book, 
without prepublication review, on the grounds that the contract he signed 
with the CIA created a fiduciary relationship requiring him to submit the 
book for review.'41 More recently, in Cohen v. Cowles Media Co.,\* the 
Supreme Court applied the contract-based theory of promissory estoppel 
to a newspaper that revealed the name of a confidential source.’ 
Although the newspaper argued it had a first amendment right to reveal 
the source, the Court found promissory estoppel couid create an obligation 
to keep the name secret which could be binding even on a newspaper.1*4 


In an analogous case not involving the first amendment, the 
Supreme Court did not mention constitutional rights and relied exclusively 
on a contract-type analysis to resolve a dispute involving an extradition 
treaty. In United States v. Alvarez-Machain,'* the Supreme Court held the 
abduction and forcible extradition of a Mexican national did not violate the 
Extradition Treaty between the two countries.'4° While international law 
formed the backdrop for this extradition case, the Court refused to read 
international law principles prohibiting forced extraditions into the “con- 
tract” between the two countries.!*” Alvarez-Machain suggests the Court’s 
apparent reluctance to analyze a case On constitutional grounds when a 
binding contract provides a means of resolving the dispute. 


A contractual analysis is particularly appropriate in disputes arising 
over a reporter’s right to cover a foreign war because the press and the 
government historically have negotiated agreements regarding press access 
to the front lines. Although couched as a set of recommendations, the Sidle 
Panel report represented the result of negotiations between the press and 





139. 444 U.S. 507 (1980), cert. denied, 111 S. Ct. 57 (1990). 
140. Id at 514-15. 

141. Id at 515. 

142. 111 S. Ct. 2513 (1991). 

143. Id at 2518-19. 

144. Id 

145. 112 S. Ct. 2188 (1992). 

146. Id. at 2193-94. 

147. Id. at 2195. 
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the military. Before the Gulf War, the press and the Pentagon’ negoti- 
ated a more specific agreement whereby the press obtained government 
assistance in gaining access to military activities in Saudi Arabia in 
exchange for voluntary censorship in the form of the pool system and 
prepublication review.“ 


The press could challenge the government’s enforcement of the 
guidelines in a lawsuit for breach of contract.° The judiciary could review 
the dispute between the press and the government under a contract 
analysis by: (a) enforcing the terms of the contract; (b) determining the 
parties’ intent by referring to the statement of principles and purpose if the 
contract terms are ambiguous;**! (c) imposing a duty of good faith and fair 
dealing;15? and (d) examining the parties’ performance with an emphasis 
on consistency with their reasonable expectations. 1°? 





148. The relationship between the press and the Pentagon has been criticized for blurring 
the line between independent critical analysis and official government policy. Michael 
Linfield, Hear No Evil, See No Evil, Speak No Evil: The Press and the Persian Gulf War, 
Beverly Hills B.J., Summer 1991, at 142, 154 & 154 n.156. 

Matthew Jacobs, Press Restrictions in the Gulf War 44 Stan. L. Rev. 675, 677 (1992) 
(describing two forms of censorship imposed on the press during the Persian Gulf 
War). 

When the federal government enters a contract, it has “the committant duty to honor 
those rights.” Bowen v. Pub. Agencies Opposed to Social Security Entrapment, 477 
US. 41, 52 (1986). However, the doctrine of sovereign immunity provides the United 
States is immune from suit to enforce contract rights unless it consents to be sued. 
United States v. Mitchell, 445 U.S. 535, 538 (1980). “Any waiver of sovereign immunity 
‘cannot be implied but must be unequivocally expressed.” Id (quoting United States 
v. King, 395 U.S. 1, 4 (1969)). The terms of the consent to be sued define the 
jurisdiction to hear the suit. Jd The United States has consented to be sued on any 
“claim against the United States . . . founded . . . upon any express or implied contract 
with the United States.” 28 U.S.C. §1346(a)(2) (1982). 

Restatement (Second) of Contracts § 202, comment c (1979); see also id. § 212 
comment c (statements of parties’ intent made during negotiation may be admitted to 
show meaning of writing). 

Id. § 20S. 


Id. comment a. The recognized standards of good faith, fair dealing, and reasonable 
expectations could be adapted from other first amendment cases. Although there is no 
constitutional right of access to a foreign battlefield, the court could accept the press’ 
likely argument that the contract should be interpreted against the backdrop of first 
amendment case law to give effect to that amendment’s purpose and to respect the 
structural role the press plays in the continued operation of a democracy. See supra 
notes 128-32 and accompanying text. Cf Houchins v. KQED, Inc., 438 U.S. 1, 10-11 
(1978) (though there is no constitutional right of access to news sources, news 
gathering is not without its first amendment protections); Branzburg v. Hayes, 408 U.S. 
665, 693-95 (1972) (first amendment does not protect journalist subpoenaed to testify 
before a grand jury, though he may have agreed to keep his news source secret). Thus, 
in reviewing a dispute over pool use, a court could consider whether the military’s 
limitation as to a particular number of reporters was arbitrary, whether the criteria 
used to determine pool membership were nondiscriminatory, and whether content- 
based restrictions were neutral. When resolving a dispute over prepublication review, 
a court could consider whether the danger posed by publication was real and 
immediate rather than speculative, whether the delayed report would significantly 
harm the public, and whether the prior restraint was narrowly drawn and aimed at only 
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For example, if the press challenged the government’s failure to 
disband the pools, a reviewing court would be called upon to interpret 
Clause two of the new guidelines. That provision states: “Pools should be as 
large as possible and disbanded at the earliest opportunity—within 24 to 36 
hours when possible.” +54 Similarly, in a breach of contract action, the press 
could argue that the government reviewed material for its potential to 
express Criticism or to cause embarrassment in violation of the duty of good 
faith and fair dealing.>> Mootness would not be an issue because such an 
action could be brought even after a war had ended and would be limited 
only by traditional contract-law statutes of limitation. In addition, in 
interpreting or enforcing contract provisions, courts would not need to 
determine the proper balance between access and national security. In 
negotiating their agreement, the parties already have struck this balance, as 
reflected in their contract. Thus, the court need only enforce the balance 
adopted by the parties themselves. 

As in all cases involving national security, courts siill may hesitate to 
order the government to take an action which it claims will endanger 
military security. Consequently, the best way to ensure the press (and 
therefore the public) has access to the front line is to rely on the parties 
themselves to renegotiate their contract. In the past, the press has 
negotiated with the government during wartime to obtain regulations more 
favorable to reporters.15° Similarly, after the Gulf War, the Sidle Panel met 
to review the application of its recommendations during the war and to 
renegotiate the balance of interests to which the press and the military had 


agreed before the conflict.°”? This process of renegotiation affords an 
Opportunity to protect the public’s right to know. Executive Branch 
involvement and encouragement would further the dialogue between the 
press and the military. The Executive Branch should thus be encouraged to 
participate actively in the process which began with the Sidle Paneland 
continued after the Gulf War. 


Vv. CONCLUSION 


History suggests several competing considerations bearing on the 
press’ right of access in times of war. We do not want to compromise our 
military efforts; nonetheless, we want the press to keep us informed. We 
rely on the press to monitor the government and the military; yet, we seem 
comfortable with greater military control over the press in times of war 
than in times of peace. 





one article or at a limited class of publications. However, if first amendment concerns 
are read into the contract, a similar argument exists for reading principles of national 
security into the contract. A court interpreting a contract governing press access to a 
foreign battlefield would have to ensure these supplemental concerns did not muddy 
the contract analysis. 


DOD Principles, supra note 53. 

See supra note 153 and accompanying text. 
See supra notes 11-34 and accompanying text. 
See supra notes 35-41 and accompanying text. 
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Neither the courts nor Congress are eager to address the limits of 
press access, leaving the Executive Branch, and thus the military itself, as 
the likely arbiter. With public sentiment supporting increased military 
restrictions, legislators questioning the loyalty of press coverage behind 
enemy lines, and a Supreme Court disinclined to judicial activism, the Sidle 
process seems the likely avenue to achieve any significant changes from the 
press access allowed in the Persian Gulf War. First amendment constitu- 
tional theories have not been a successful framework for analyzing access 
issues. Contract theory offers an alternative perspective that advances the 
analysis of these issues. 
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THE INFLUENCE OF LAW ON SEAPOWER IN 
DESERT SHIELD / DESERT STORM 


Commander Jane Gilliiand Dalton, JAGC, USN * 


The core principle of modern world order is that aggressive 
attack is prohibited in international relations and that necessary 
and proportional force may be used in response to such an 
attack. This dual principle is embodied in Articles 2(4) and 51 
of the United Nations Charter... and virtually every modern 
normative statement about the use of force in international 
relations. Indeed, it is the most important principle to emerge in 
more than two thousand years of human thought about the 
prevention of war.1 


That principle was sorely tested in the six months following Iraq’s 
sudden invasion of Kuwait on August 2, 1990. The arena for the test 
consisted of the waters surrounding the Arabian peninsula—the Persian 
Gulf, the Gulf of Oman, the Red Sea. The major actor in that arena was 
the U.S. Navy, under the direction of the President of the United States. 
After January 16, 1991, when the full-scale air, land, and sea campaign 
began against Saddam Hussein, the Navy played a less visible, though 
nevertheless critical, role. The legal principles involved shifted from those 
primarily concerned with the maintenance of peace to the entire spectrum 
of the law of armed conflict. 


The Gulf conflict revealed once again, however, what D. P. 
O’Connell calls “the peculiar capacity of navies to manifest the concept of 
law and order among nations.”? This article begins with O’Connell’s 
premise that the law is not static (i.e., that the law affects how conflict 
situations are controlled, including the exercise of sea power to control 
conflicts; and also that strategic objectives and the use of sea power to 
accomplish those objectives affect the development of the law).? In that 





* Commander Dalton is presently on active duty in the Judge Advocate 
General’s Corps of the U.S. Navy, serving as Oceans Law & Policy Specialist 
for the Director of Strategic Plans & Policy, Joint Chiefs of Staff: This article 
is excerpted from a paper submitted in partial fulfillment of the requirements 
toward her LL.M degree at the University of Virginia (1992) under the Navy 
Funded Graduate Education at Civilian Institutions Program. The opinions, 
conclusions and recommendations expressed or implied within are solely those 
of the author and do not necessarily represent the views of the Department of 
Defense, the Department of the Navy, or any other government agency. 


1. John Norton Moore, The Secret War in Central America and the Future of World Order, 
80 Am. J. Int'l L. 43 (1986). 


2. D. P. O’Connell, The Influence of Law on Sea Power 1 (1975). 
3. O’Connell says the law has a “pliable character.” It “has been made to serve the 
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context, this article will review five aspects of the influence of law on sea 
power during Desert Shield and Desert Storm: (1) the decision to 
implement maritime interception operations; (2) conduct of the maritime 
interception operations; (3) the transition from Desert Shield to Desert 
Storm; (4) naval operations during Desert Storm; and (5) the role of the 
international lawyer. For each aspect, the article will analyze the interre- 
lationships between international law and international political develop- 
ments as the conflict unfolded. It will examine how naval operations were 
influenced by the law and by political considerations, and will show how 
naval operations were conducted so as to conform to international law in 
the context of the political climate. 


Despite the hope that each armed conflict in the world will be the 
last, there seems to be no end to armed aggression and violations of 
international law. Saddam Hussein is still placing roadblocks in the way of 
U.N. efforts to ensure that he does not become a threat to world peace.* 
Consequently, the analysis of each aspect will conclude with a discussion of 
the impact the operations may have on the development of international 
law governing naval operations for future conflicts.° 


I. DECISION TO IMPLEMENT MARITIME INTERCEPTION 
OPERATIONS 


The Iraqi invasion of Kuwait took the world largely by surprise. On 


August 2, 1990, the Washington Post reported that, although the United 
States had begun short notice maneuvers with the United Arab Emirates 
(UAE) Air Force a week earlier, the Bush administration initially declined 
to deploy additional forces to the region.° The path from that initial 
decision to the final multinational attack by air, land, and sea on Iraqi 
forces in Kuwait provides a textbook example of the complex interaction 
between international diplomacy and international law. It demonstrates 





purposes of sea power, and so has become a weapon in the naval armory.” 
Concurrently, the issues that occasioned resort to naval force have determined how the 
role of law was played. The law has been prominent both in giving form and content 
to the issues and in influencing the conduct of those who seek to resolve the issues. Id. 
at 16. It is this dual role of law as it interacts with naval policy that forms the basis for 
this article. 

Trevor Rowe, U.N. Members Urge Use of Force Against Iraq for Defying Resolution, 
Wash. Post, Sept. 11, 1991, at A26; U.N. Sends Atom-Detecting Copters to Iraq, N.Y. 
Times, Sept.19, 1993, at § 1, 14. 

The facts used in this article relating to naval operations in Desert Shield / Desert 
Storm have been obtained solely through unclassified sources. This method necessarily 
limits both its scope and analysis, as much information concerning conduct of the 
operations necessarily remains classified. Nevertheless, it is worthwhile to begin 
analyzing the conflict with the information available, to contribute to a better general 
understanding of the issues involved, as the next armed aggression may not wait for 
declassification of the relevant documents. 


Caryle Murphy, Iraqi Force Invades Kuwait: Tanks, Troops Storm Capital, Wash. Post, 
Aug. 2, 1990 at Al, A28. 
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the use of both diplomacy and law to stop an aggressor and, in the process, 
to add to the progressive development of the law. 


A. Unilateral and United Nations Economic Sanctions Imposed 


Reaction by the world community to the announcement of the 
invasion was swift. On the day of the invasion, the U.N. Security Council 
passed Resolution 660 by unanimous vote (14-0), Yemen declined to 
participate). The Resolution, taken under Articles 39 and 40 of the Charter 
of the United Nations,’ condemned the Iraqi invasion and demanded 
Iraq’s immediate and unconditional withdrawal of all its forces from 
Kuwait. On the same day, President Bush declared a national emergency 
and issued Executive Orders 12722 and 12723, which froze Iraqi and 
Kuwaiti assets in the United States and banned trade with or travel to 
Iraq.? The Ministerial Council of the Gulf Cooperation Council “con- 
demned this brutal Iraqi aggression against the fraternal state of Kuwait” 
and called upon “the League of Arab States to adopt a unified Arab 
stance” to bring an end to the aggression and to preserve the sovereignty 
and territorial integrity of Kuwait.!° France and Britain froze all Kuwaiti 
and Iraqi assets in their countries, and the Soviet Union halted all arms 
supply to Iraq. By August 5, 1990, the 12-member European Community 





U.N. Charter art. 39: 


The Security Council shall determine the existence of any threat to the peace, 
breach of the peace, or act of aggression and shall make recommendations, or 
decide what measures shall be taken in accordance with Articles 41 and 42, to 
maintain or restore international peace and security. 

U.N. Charter art. 40: 


In order to prevent an aggravation of the situation, the Security Council may, 
before making the recommendations or deciding upon the measures provided 
for in Article 39, call upon the parties concerned to comply with such 
provisional measures as it deems necessary or desirable . . . . The Security 
Council shall duly take account of failure to comply with such provisional 
measures. 

S/RES/660 (1990). 


Subcomm. On Arms Control, Int'l Sec. And Science, House Comm. On Foreign 
Affairs, 102d Cong., 1st Sess., The Persian Gulf Crisis 5-7, 250 (Comm. Print 1991). 
Letter from the Permanent Representative of Oman to the United Nations addressed 
to the Secretary-General (Aug. 3, 1990), U.N. Doc. S/21430 (1990). Note that there are 
Numerous coalitions and organizations in the Middle East, each with different 
purposes and members. It will assist to keep the following organizations in mind: 
Arab League (League of Arab States): Algeria, Bahrain, Djibouti, Egypt, Iraq, Jordan, 
Kuwait, Lebanon, Libya, Mauritania, Morocco, Oman, Qatar, Saudi Arabia, Somalia, 
Sudan, Syria, Tunisia, United Arab Emirates, Yemen. 

Gulf Cooperation Council (GCC): Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, 
United Arab Emirates. 

Organization of the Islamic Conference (OIC): 45 Islamic States in Africa, the Middle 
East, and Southwest Asia. 

Organization of Petroleum Exporting Countries (OPEC): Algeria, Ecuador, Gabon, 


Indonesia, Iran, Iraq, Kuwait, Libya, Nigeria, Qatar, Saudi Arabia, United Arab 
Emirates, Venezuela. 
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had imposed a boycott of oil imports from Iraq, and Kuwait, and had 
prohibited the sale of arms and other military equipment. China had 
announced a halt of all arms shipments to Iraq and Japan had agreed to 
halt oil imports from Iraq and Kuwait." 


International censure and economic sanctions of the sort just 
described have long been tools employed by the international community 
to influence the actions of a third nation while avoiding the use of armed 
force. The new world order of the post-World War I era envisioned that 
nations would unite to impose a boycott, an embargo or other economic 
sanction to compel an aggressor nation to modify its behavior.’? This 
theory of enforcing peace by imposing economic sanctions was the 
keystone of the Covenant of the League of Nations. The League was 
ultimately unsuccessful in creating a lasting peace, but the legitimacy 
accorded the use of economic sanctions in the post-World War I era has 
been reinforced by state practice in the ensuing decades. Economic 
sanctions have been used with varying degrees of success over 100 times 
since the economic blockade of Germany in World War I and, indeed, are 
now “part and parcel of international diplomacy.”}* 


Therefore, even though Security Council Resolution 660 merely 
“condemned” Iraq and did not require member states to take specific 
actions, the freezing of assets by France, the United Kingdom, and the 
United States—and the U.S. ban on trade with Iraq—were consistent with 
international practice and constituted a nonviolent method of attempting 
to convince Iraq to return to the status quo before the invasion. 


On August 6, 1990, the U.N. Security Council, acting under Chapter 
VII of the U.N. Charter,}* voted 13-0 (Cuba and Yemen abstaining) to 
require all member states to prevent the import of “all commodities and 
products originating in Iraq or Kuwait exported therefrom after the date of 
the present resolution.” 15 (Resolution 661) The Resolution also prohibited 
any transfer of funds to Iraq or Kuwait, and prohibited the sale or supply 
of any commodities or products (excluding medical supplies and, in 
humanitarian circumstances, foodstuffs) to Iraq or Kuwait. 


B. The Legality of the Maritime Interception Operations 


Maritime Interception Operations were implemented in three 
Stages, with different legal issues attendant in each stage. 





11. Subcomm. On Arms Control, supra note 9, at 249-50. 

12. M.S. Daoudi & M. S. Dajani, Economic Sanctions 20 (1983). 

13. Gary C. Hufbauer & Jeffrey J. Schott, Economic Sanctions Reconsidered: History and 
Current Policy 9 (1985). 

14. Chapter VII of the U.N. Charter is entitled: Action With Respect to Threats to the 
Peace, Breaches of the Peace, and Acts of Aggression. It includes Articles 39 through 
51, and encompasses the entire range of actions available to the Security Council and 
individual member states including the right of self-defense. It encompasses, of course, 
articles 39 and 40, which were the bases for Security Council Resolution 660. 
S/RES/661 (1990). 





NAVAL LAW REVIEW 


1. Stage 1: August 7 - August 11 


The first stage was marked by much uncertainty concerning the 
appropriate actions which could or should be taken to ensure the 
effectiveness of Resolution 661. The primary legal issue was whether 
nations could unilaterally use force to ensure compliance with the sanc- 
tions. August 7, of course, was the date on which President Bush 
announced US. forces would be sent, at Saudi Arabia’s request, to assist in 
its defense; but, even prior to that date, United States, French, and British 
naval forces were steaming toward the Persian Gulf. There was much 
speculation in the media of a “blockade” to enforce the economic 
sanctions imposed by Security Council Resolution 661, but administration 
Officials declined to comment on specific measures which were under 
consideration’* and denied that a blockade was in effect.” Certainly it was 
hoped economic sanctions alone would force Iraq’s withdrawal from 
Kuwait and there would be no need for enforcement actions. Sir Crispin 
Tickell, United Kingdom Ambassador to the United Nations, expressed it 
best when he said, “[E]conomic sanctions should not be regarded as a 
prelude to anything else. Here I obviously refer to military action. Rather, 
economic sanctions are designed to avoid the circumstances in which 
military action might otherwise arise.”18 


Ambassador Tickell also noted, however, that “[w]e see the close 


monitoring of maritime traffic as a key element in making the embargo 
effective,” and pointed out that the presence of British naval forces in the 
area would help secure the effective implementation of Resolution 661.1% 


A Pentagon official discussed in general terms the outline of the 
Pentagon proposal for a multinational force. It would involve the “block- 
ade of oil terminals and shipping lanes to ensure the total cutoff of Iraqi oil 
shipments,” and would operate by: 


using warships to interdict any tanker approaching an oil 
terminal and instruct its captain to leave the area, citing 
enforcement powers granted by the U.N. resolution [661]. A 





White House Background Briefing by a Senior Administration Official Regarding the 
Middle East Situation, Fed. News Serv., Aug. 9, 1990, available in LEXIS, Nexis 
Library, FEDNEW File (“Q Are you saying that if you see an Iraqi tanker out at sea 
near our ships the United States intends to stop it in the name of enforcing the 
sanctions? Sr Admin Official: No, I’m not saying that. What I’m saying is that the 
procedures ... by which. . . the international community will enforce the sanctions 
against Iraq are being worked out.”) 

Pete Williams, Defense Department Regular Briefing, Fed. News Serv., Aug. 9, 1990, 
available in LEXIS, Nexis Library, FEDNEW File (“Q Pete, with the Eisenhower in 
the Red Sea and the other ships in the Persian Gulf on-scene, is a blockade now in 
effect? Mr. Williams: No.”) 

U.N. SCOR, 46th Sess., 2933th mtg. at 27, U.N. Doc. S/PV 2933 (1990). 

U.N. SCOR, 46th Sess., 2934th mtg. at 18, U.N. Doc. S/PV 2934 (1990). 
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second contingency mission of blocking Iraqi oil shipments 
through the Strait of Hormuz would be enforced by warships 
in a similar manner.” 


Some voices were outspoken against active enforcement of the 
sanctions. Cuba vigorously insisted the Security Council should reject any 
“unilateral or selected approach designed solely to benefit certain great 
Powers,” and suggested that Cuba would not consider monitoring maritime 
traffic transport routes to ensure compliance with the embargo until the 
Security Council also considered naval monitoring of the South African 
arms embargo.?? 


The Arab League voted to send an Arab military force to protect 
Saudi Arabia and other Persian Gulf states from attack by Iraq. This 
decision was clearly a rebuff to Saddam Hussein, and indicated that the 
Arab world, though divided, was not willing to stand back and permit 
blatant armed aggression by one of their number against other members of 
the League.” Even a token force would unite the other Arab states with 
Saudi Arabia, who had already requested U.S. assistance, and could pave 
the way for acceptance of the U.S. presence and, perhaps, the use of force 
to uphold the sanctions. Egyptian diplomat Tahseen Bashir commented, 
“The issue is not to allow anyone to use Islam and alleged imperialism as 
a screen for his own ambitions.”23 


Another reason for caution in discussing a blockade or other 
forceful implementation of Resolution 661 involved the domestic issue of 


the War Powers Resolution. That Resolution requires the President to 
notify Congress in any case in which U.S. armed forces are introduced: 


(1) into hostilities or into situations where imminent 
involvement in hostilities is clearly indicated by the circum- 
stances; 


(2) into the territory, airspace or waters of a foreign 
nation, while equipped for combat, except for deployments which 
relate solely to supply, replacement, repair or training of such 
forces... .74 

If the President’s report is submitted under part (1)—hostilities or 
imminent hostilities—the forces must be withdrawn within 60 calendar 
days unless Congress has taken certain actions.> 

President Bush informed Congress on August 9, 1990, that he had 
ordered the forward deployment of substantial elements of the armed 





Molly Moore, U.S. May Seek Multinational Blockade Force, Wash. Post, Aug. 7, 1990 
at Al, Al4. 


U.N. SCOR, 46th Sess., 2934th mtg. at 24-25, U.N. Doc. S/PV 2934 (1990). 
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Aug. 11, 1990, at Al. 
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forces, equipped for combat, into the region. He very carefully noted, 
however, that he did not believe involvement in hostilities was imminent; 
that, in fact, the deployment was intended to facilitate a peaceful resolution 
of the crisis. The letter was worded to imply that part (2) was the relevant 
section of the War Powers Resolution. If possible, action tending to place 
USS. forces in danger of imminent hostilities was to be avoided. 


There were several other reasons for concern over unilateral actions 
to enforce the sanctions. First, all member states of the United Nations are 
required to comply with Security Council resolutions.2” Resolution 661 
called upon all states, including non-members of the United Nations, to act 
in accordance with its provisions. It established a mechanism for states to 
report implementing action, and for the Secretary-General to report to the 
Security Council within 30 days on progress made in implementing the 
sanctions. For nations to unilaterally impose a blockade of Iraq and Kuwait 
would not allow the system established by the Security Council to 
demonstrate its effectiveness. 


Second, Resolution 661 did not provide by its terms for an 
enforcement mechanism, despite media assertions that “today’s United 
Nations resolution gives the NATO allies legal basis to blockade Iraqi and 
Kuwaiti oil shipments.”?8 There was concern, therefore, that unilateral 
enforcement was not permitted by the resolution. 


Finally, a “blockade” is an inherently provocative act. Some nations 
consider the acts of boarding their merchant vessels and conducting 
searches of the papers and cargo affronts to their sovereignty. Further- 
more, to be effective, a blockade must be backed by the willingness to use 
force if necessary when vessels refuse to comply with directions to stop and 
prepare to be boarded. Adding the element of armed force to the 
already-tense situation in the Gulf could have been an unnecessary 
provocation to nations the United States did not want to provoke so early 
in the developing course of events. 


Consequently, despite Presidential Spokesman Marlin Fitzwater’s 
assertion that “We’re not interested in semantics,”2? U.S. officials delib- 
erately avoided the term “blockade” when referring to U.S. warships 
because, as the Washington Post reported, “([It] is considered an act of war, 
and, therefore, not appropriate to the present crisis.”>° When asked if U.S. 





26. Letter from President George Bush to Hon. Thomas S. Foley, Speaker of the House of 
Representatives, concerning Military Assistance to Saudi Arabia (Aug. 9, 1990), reprinted 
in, Subcomm. On Arms Control, supra note 31, at 13. 

U.N. Charter, art. 25: “The Members of the United Nations agree to accept and carry 
out the decisions of the Security Council in accordance with the present Charter.” 
US Military Options in the Iraq-Kuwait Crisis, Nightline, ABC News, Aug. 6, 1990, 
available in LEXIS, Nexis Library, ABCNEW File. 

From the White House, Fed. News Serv., Aug. 13, 1990, available in LEXIS, Nexis 
Library, FEDNEW File. 

Dan Balz, Bush Warns Iraq Against Sending Out Oil Tankers, Wash. Post, Aug. 11, 1990, 
at A23. 


33 





1993 The Influence of Law on Seapower in Desert Shield / Desert Storm 


warships would stop Iraqi oil tankers, President Bush coyly replied, “Put it 
this way: I would advise Iraqi ships not to go out with oil.” 


Behind the scenes, there was much review and discussion of the 
U.N. Charter and Resolution 661. The introductory paragraphs of the 
resolution had clearly reaffirmed the inherent right of individual or 
collective self-defense. In addition, Resolution 661 determined that Iraq 
had “usurped the authority” of the legitimate Government of Kuwait, 
thereby establishing that the ruling family in exile was the legitimate 
government. Finally, Resolution 661 specifically states that nothing in the 
resolution itself prohibited assistance to the legitimate Government of 
Kuwait. By August 11, a senior State Department official was willing to 
acknowledge that the administration had concluded the United States 
would not need U.N. approval for a blockade; it would only need a request 
from the exiled leaders of Kuwait.>2 


2. Stage 2: August 12 — August 24 


That request came on August 12. His Excellency Sheik Jabar 
al-Ahmed al-Sabah, Emir of the State of Kuwait, invoked Article 51 and 
requested that “the United States Government take such military or other 
Steps as are necessary to ensure that economic measures designed to fully 
restore our rights are effectively implemented.”* 


That day, Secretary of State James Baker announced an “interdic- 


tion policy”* that would include the use of force to stop any ships 
attempting to break the trade embargo. Baker noted that Kuwait’s formal 
request, which asked the United States to take command of the interdic- 
tion effort, was the formal request required under Article 51 of the U.N. 
Charter for the United States and other countries to have a legal basis for 
the interdiction of shipping.* 


Britain and Australia immediately announced they were joining the 
interdiction effort. Other nations in the Security Council—notably France, 
the Soviet Union, Canada, and Maylasia—however, refused to participate 





31. Id 


32. William Drozdiak & David Hoffman, NATO Backs U.S. But Avoids Joint Military Move, 
Wash. Post, Aug. 11, 1990, at A23. 
Letter from His Excellency Sheik Jabar al-Ahmed al-Sabah, Emir of the State of Kuwait, 
to George Bush, President of the United States (Aug. 12, 1990), reprinted in John Norton 
Moore, Crisis in the Gulf: Enforcing the Rule of Law (forthcoming 1991). 
In addition to avoiding the word “blockade,” U.S. advisors also avoided the word 
“quarantine,” which recalled the Cuban missile quarantine of 1962. The United States 
desired and needed Soviet cooperation in the coalition, and would have wanted to 
avoid offending the Soviets by recalling that episode. Though highly praised as a 
nonviolent solution to a potentially violent international crisis, the Cuban quarantine 
was uniquely drawn to meet the particular facts of that situation. The administration’s 
advisors on the Persian Gulf situation attempted to create an equally unique category 
which would avoid inflammatory terms and could be specially tailored to the facts in 
the Persian Gulf. The term ultimately chosen was “Maritime Interception Operation.” 
Al Kamen, US Set to Enforce Embargo on Iraq, Wash. Post, Aug. 13, 1990, at Al. 
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unless the United Nations acted jointly under Article 42 of the Charter.** 
Saudi Arabia, meanwhile, in the first true test of the sanctions, took 
concrete steps to enforce Resolution 661 by refusing to provide tugboat 
assistance to the oil tanker Alqadisiyah, thereby preventing it from loading 
oil at the Red Sea port of Yanbu.’ 


Were the United States and its allies correct in asserting they had 
the authority to enforce Resolution 661, by the use of force if necessary? 
There existed a request from the legitimate Government of Kuwait to 
come to its defense by enforcing the sanctions. The sanctions resolution 
affirmed the inherent right of self-defense, and decided that nothing in the 
resolution prohibited assistance to the legitimate Government of Kuwait. 
On the other hand, the situation mirrored that considered by the Interna- 
tional Court of Justice in Military and Paramilitary Activities (Nicar. v. U.S.) 
1986 I.C.J. 4 (June 27), when it stated that El Salvador should have taken 
its case to the Security Council, announced it had been subject to an armed 
attack, and requested Security Council assistance. Kuwait did all those 
things and the Security Council acted. Did Kuwait now have the right to 
request unilaterally additional support in its defense? 


Article 51 of the U.N. Charter reads: 


Nothing in the present Charter shall impair the 
inherent right of individual or collective self- 
defense if an armed attack occurs against a 
Member of the United Nations, until the Security 
Council has taken the measures necessary to 
maintain international peace and security. Mea- 
sures taken by Members in the exercise of this 
right of self-defense shall be immediately re- 
ported to the Security Council and shall not in 
any way affect the authority and responsibility of 
the Security Council under the present Charter to 
take at any time such action as it deems necessary 
in order to maintain or restore international 
peace and security. 


France, Canada, the Soviet Union, and Malaysia, supported by the 
public comments of some scholars,*8 relied on a literal reading of Article 51 
to argue that, because the Security Council had acted under Chapter VII 
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of the Charter, Kuwait was precluded from acting in its own self-defense. 
Secretary General Perez de Cuellar likewise stated that “only the United 
Nations, through its Security Council resolutions, can really decide about a 
blockade.” This view holds that the U.N. Charter, “...in creating the 
new police power, intended to create an exclusive alternative to the old war 
system. The old system was retained only as a fallback, available where the 
new system could not be made to work.’ Once the Security Council takes 
action on a particular situation, as in this case by passing Resolutions 660 
and 661, the “inherent” right of self-defense may not be employed unless 
the Security Council is unable to act, perhaps through exercise of the veto 
by one of the permanent members.*? 


This viewpoint was strongly criticized. Eugene V. Rostow, for 
example, reached the opposite conclusion by a reading of Article 51 and 
Resolution 661: “ ... the customary law of self-defense is not impaired in 
any way by the Charter but remains intact until the Council has successfully 
dealt with the controversy before it.”4? Rostow argues this reading of the 
charter is inevitable not only because of Article 51’s position as a proviso 
limiting the previous articles of Chapter VII, but also because of its context 
in history—our own experience in the twentieth century should have taught 
us not to “abandon any useful tools on the assumption that the millenium 
has arrived.”43 


The significance of the Rostow interpretation of Article 51 is even 
more apparent if one imagines that, after Resolution 661 was passed, the 
Security Council became deadlocked and was unable to vote any more 
severe sanctions—such as Resolutions 665 and 678. Would the fact that the 
Council had passed Resolution 661 and remained seized of the matter“ 
prevent Kuwait from acting in concert with the United States and other 
nations to enforce the U.N. embargo or even to force Iraq out of Kuwait? 
Or, if Saddam Hussein had continued on to invade Saudi Arabia, but the 
Security Council could not agree on additional sanctions, would Saudi 
Arabia have been prevented from acting in concert with the United States 
and other nations in collective self-defense? 
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Professor Yoram Dinstein, quoted also in Mr. Rostow’s article, 
argues that the only Security Council action that will divest a member state 
of its inherent right of self-defense is ‘‘a legally binding decision, whereby 
the cessation of the (real or imagined) defensive action becomes impera- 
tive.”45 And, Professor Dinstein continues, if a state engages in force in 
self-defense against an armed attack, it does so at its own risk because the 
Security Council may decide that the defensive action is a breach of the 
peace and has the authority to undertake enforcement actions against the 
defending state.* 


Mr. Rostow concludes on this issue: 


But there is all the difference in the world 
between a right of self-defense which evaporates 
when an item is put on the Security Council’s 
agenda and a war of self-defense which can be 
stopped only by a Security Council resolution 
subject to the veto of the permanent members. 
This distinction is critical to the future of the 
Security Council. It is a principle on which the 
United States should not compromise in any 
way.*” 


The events leading to the passage of Resolution 665 in the Security 
Council, however, provide an excellent example of the interplay between 


law and political realities. Armed with legal arguments supporting collec- 
tive action to enforce the embargo, the United States was hesitant to take 
such action without the support of the Security Council. In fact, no sooner 
had Secretary Baker announced the use of force to interdict shipping than 
officials appeared to back away from that proposition, indicating it was too 
early to contemplate such action.** During informal, closed-door meetings 
at the United Nations, France, Canada, Cuba,*? the Soviet Union, and 
Malaysia strongly criticized the United States and Britain for announcing 
they would use force. Those states with naval forces in the region, such as 
France and Canada, maintained their ships were only present to “monitor” 
the sanctions rather than enforce a naval blockade. The French were 
prepared to interrogate the captains of merchant vessels suspected of 
transiting to or from Iraq, but were not prepared to impede the vessel’s 
progress.*? Australian Foreign Minister Gareth Evans also backed down 
from previous statements that Australian warships would stop vessels, 
stating instead the Australian ships would interrogate and warn vessels 
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against breaking the embargo.°? Additional problems became evident 
when both Egypt and Bahrain declined to host a multinational naval 
conference for countries planning to participate in the interdiction effort. 


When Secretary Baker announced the interdiction program on 
August 12, he stated the United States would use force to stop vessels, but 
that all measures would be “necessary” and “proportionate.”** Apparently, 
however, the Pentagon was still drawing up the rules (called Rules of 
Engagement) governing when, and in what circumstances, naval vessels 
could use force to interdict shipping.*> Ship commanders were not without 
guidance, however. According to World News Tonight’s David Ensor, 
“officials in Washington” had to authorize the use of force.** The United 
States was playing very cautiously concerning the use of force, so as not to 
exacerbate an already tense situation. It was hoped the threat of force 
alone would deter Iraqi attempts at breaking the embargo. Indeed, early 
reports indicated that several ships carrying cargo for Iraq had turned 
around after the interdiction effort was announced.*” 


Nevertheless, news reports held that both U.S. and British forces 
had the authority to use force if necessary to stop merchant shipping. One 
Whitehall source confirmed that Royal Navy warships had been given the 
power to use force to back the sanctions, without referring up the chain of 
command. They had been given strengthened rules of engagement (ROE) 
which also allowed force to counter a threat.°® American officials said 
privately U.S. forces were preparing to board vessels and to shoot at their 
rudders to disable them if necessary.°? 


Fortunately, the first interception involved exactly the sort of 
nonconfrontational, low-key procedure with which most naval personnel 
are familiar. The British frigate HMS Jupiter radioed the Gloria, an oil 
tanker registered in Cyprus, off the Dubai port of Jebel Ali. HMS Jupiter 
asked Gloria its identification, direction, and cargo and was advised the 
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ship had recently undergone repairs and was not carrying cargo. It was 
relatively simple to verify, by visually noting the ship’s freeboard, that the 
ship was not loaded. Gloria was permitted to continue on her way 
unimpeded. 


On August 13, the Washington Post reported that U.S. naval forces 
were ordered to “intercept” all commercial shipping to or from Iraq and 
Kuwait. The Navy was permitted to board and search cargo ships and 
tankers and, if necessary, take them into custody.® The order set up zones 
of interception in the Persian Gulf south of Kuwait, in the Gulf of Oman, 
and in the Red Sea approach to the Jordanian port of Aqaba.® 


Pentagon spokesman Pete Williams provided details of the orders. 
Ship commanders would make contact by any available means of commu- 
nication—radio, signal flags, flashing lights or loud—hailers—to determine 
the ship’s origin and destination. If the ship was not headed to Iraq or 
Kuwait, it could proceed on its way, but would be monitored; and, if it 
deviated from its stated course, could at that time be boarded. If the vessel 
was headed to or from destinations other than Iraq or Kuwait (such as 
Jordan), the vessel would be stopped if it were suspected of carrying cargo 
destined for Iraq. If prohibited cargo was found, this vessel could be taken 
into custody. Commanders were to avoid the use of force to the maximum 
possible extent, but were authorized to use “the minimum force necessary” 
to ensure compliance. The rules implied that a commander could shoot 
across the bow of a resisting vessel as a signal to stop. If the ship refused 


to be searched or to turn away, and the Navy commander suspected it 
carried goods to Iraq or Kuwait, the vessel could be taken into custody and 
diverted to a designated port, anchorage, or other destination.™ 
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For the next week, the interceptions proceeded with very little use 
of force, while debate continued in the Security Council® over whether the 
interception operation was legal. On August 17, two U.S. warships stopped 
two Iraqi vessels off the coast of Bahrain, but permitted them to proceed 
after determining they were empty. No boarding of the vessels was 
conducted. Saudi Arabia continued to refuse permission to Iraqi oil 
tankers to dock at Muajjez, the Red Sea terminus of Iraq’s trans-Arabian 
oil pipeline.*’ 


The nearest opportunity for use of force occurred on August 18, 
when U.S.S. Reid (FFG 30) and U.S.S. Robert G. Bradley (FFG 49) each 
fired warning shots across the bows of Iraqi tankers, one in the Persian 
Gulf and the other in the Gulf of Oman. Both tankers had ignored 
repeated requests to halt. The tankers ignored the shots and were allowed 
to continue on their way under close Navy surveillance.® Eventually both 
tankers docked in Yemen, despite Yemen’s promise to abide by the 
embargo and her repeated assertions the tankers would not be allowed to 
offload.® A third Iraqi ship which ignored warnings was allowed to dock at 
the Jordanian port of Aqaba.” 


Iraq reacted swiftly, calling the U.S. action an act of war: 


America and its allies have gone beyond an 
economic boycott which in essence means only a 
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nonexchange of goods. They embarked on the 
implementation of an economic blockade by 
force of arms against Iraq, including food and 
medicines, and this is an act of war under world 
norms and international law.” 


A strongly worded letter to the United Nations accused the United States 
of arrogating “to itself the right to commit acts of piracy and armed 
aggression at sea against Iraq.” The letter warned “against the conse- 
quences of such aggressive action” and urged the international community 
to “prevent the United States from posing as a policeman in international 
waters.””2 While these offended protestations have a certain false ring 
about them, there is no doubt they were seriously considered by U.S. 
policymakers. Jordan also complained to the Security Council about the 
interception by U.S. vessels of a Sudanese cargo vessel Dongola, and the 
economic problems Jordan was facing as a result of the interception 
operations in the Red Sea. The letter accused the United States of violating 
international law and asked the Secretary-General to use his good offices 
with the United States to prevent any further such incidents.’> Likewise 
Sudan complained that such practices were interfering with the freedom of 
navigation on the high seas, and were, therefore, in violation of the U.N. 
Charter and Article 51 (Sudan and Jordan both maintained the vessel was 
chartered merely to ferry 500 Sudanese families who had fled Kuwait 
through Jordan back to their homes in Sudan). Sudan asked the Security 
Council to answer several specific questions: (1) whether Resolution 661 
delegated powers to any country to impose a naval blockade on ships 
traveling to countries “not involved in the conflict”; (2) whether the 
blockade imposed on Iraq also applied to member states who enjoy 
“mutual interest” with Iraq or with other countries not located in the area 
of confrontation; and (3) whether the blockade of Iraq also applied to 
Jordan.” The questions raised by Sudan reflect the concerns of many in the 
international community and demonstrate the stresses between Western 
legal justifications and the concerns of those who were not equally 
convinced. As for the Sudanese freighter Dongola, the ship was refused 
permission to enter the Port of Aqaba because it was believed to be 
carrying aluminum chromate which is used in the manufacture of certain 
chemical weapons. United States diplomats informed the Sudanese For- 
eign Minister that the United States was not opposed to the ship’s 
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continuing its voyage—so long as it submitted to inspection first and only 
carried Sudanese refugees and their belongings.” 


Meanwhile, it appeared from their actions that Iraqi captains were 
ordered to test how far British and American warships would let them go. 
They learned the United States would fire warning shots, but would not use 


force to disable the vessels; so they ignored the warnings and proceeded on 
course. 


Secretary of Defense Richard Cheney attempted to explain the 
failure to stop the ships forcibly by noting that traffic into and out of the 
Gulf of Aqaba was not automatically prohibited because Jordan was not a 
target of the sanctions, and that the tankers believed to be filled with oil 
were not close to any port or harbor. The United States talked tough, as in 
Presidential Spokesman Marlin Fitzwater’s “We intend to enforce the 
sanctions,” but did everything possible to avoid a confrontation. “[B]ut we 
want to give them every opportunity to turn around and change course,” 
concluded Fitzwater.”© Other administration officials acknowledged the 
Navy had intentionally refrained from stopping the Iraqi ships, while an 
intense diplomatic effort was taking place at the United Nations.”” The 
United States was actively seeking Security Council authorization to use 
military means to enforce the embargo.”® 


At the same time, France surprised everyone by announcing that 
her four warships in the Persian Gulf were being ordered to use force if 


necessary to ensure compliance with the sanctions. Coming on the heels of 
reports that French citizens were being detained in Iraq, the announce- 
ment was an abrupt about-face from official French pronouncements only 
a few days earlier that U.S. enforcement of the sanctions was “an act of 
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war.” Now the French Foreign Ministry noted that “an embargo is only 
meaningful if it is effective,” and effectiveness requires “measures of 
verification, control and restraint.” French naval forces had been given 
instructions to apply such measures with “firmness.” French navies could 
now board vessels to determine their contents and destination and could 
fire warning shots across the bow. Only President Francois Mitterand, 
however, could authorize actual attack or disabling fire.79 


The first onboard inspection took place on Saturday, August 19, 
when the Chinese ship Heng Chun Hai gave permission for U.S.S. England 
(CG 20) personnel to board after they became suspicious of the cargo. The 
boarding party found fertilizer from Iraq and ordered the ship to return to 
its port of origin.®° 


The “intricate dance of diplomacy through the capitals of the 
world”®! continued for a few more days, with events moving by fits and 
Starts toward a Security Council resolution for the use of force. At one 
point, August 21, the United States had to soften its approach and attempt 
to gain a wider consensus for the wording of the resolution. Some of the 
smaller countries resented what they perceived as an attempt to have the 
Security Council approve what the United States had already undertaken 
unilaterally. This reluctance was reinforced by Yemen’s assurances that the 
two Iraqi vessels which had ignored warning shots would not be allowed to 
unload in Yemen and that Yemen would observe the embargo; but, reports 
were that one of the tankers had already docked at Aden, though it was 
unclear whether it was being allowed to unload oil.® 


Apparently, private information provided by the United States and 
Britain of Iraqi efforts to evade the sanctions moved the Security Council 
off the fence. United Nations ambassadors present during the meeting said 
that certain European and American firms had reportedly been ap- 
proached by Iraqi agents, that Libya was “mentioned,” and that a string of 
Iraqi tankers was headed for the Yemeni port of Aden. One ambassador 
categorized the evidence as “impressive,” and noted it demonstrated the 
sophistication of the operations involved.®* 


In a related development, Iraq’s continued detention of foreign 
citizens, the reports of inhumane treatment in Iraq and Kuwait, and the 
order to close all foreign embassies galvanized the long-moribund Western 
European Union to coordinate their Gulf operations to enforce the 
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sanctions against Iraq. In the Western European Union’s most important 
meeting in its 36-year history, the representatives of Britain, France, Italy, 
Belgium, the Netherlands, and Spain agreed in principle to use force if 
necessary to stop shipping for interrogation or boarding. West Germany 
agreed to send ships to the Mediterranean to relieve the ships of other 
nations that would be moving into the Gulf. Spanish, Dutch, and French 
vessels were to sail together into the Gulf in a show of solidarity.™ 
Eventually the Western European Union contributed four naval task 
groups, all applying commonly agreed ROE, which operated in the Red 
Sea, the Persian Gulf, and near the Strait of Bab El Mandeb.® 


Finally, on August 25, after the United States agreed to certain 
language to placate nations opposed to the specific authorization to use 
force,®° Resolution 665 passed by a vote of 13 — 0 (Cuba and Yemen 
abstaining). 


3. State 3: August 25 — Present 
Resolution 665 called upon member states to use: 


such measures commensurate to the specific circumstances as 
may be necessary under the authority of the Security Council 
to halt all inward and outward maritime shipping in order to 
inspect and verify their cargoes and destinations and to 
ensure strict implementation of the provisions related to such 
shipping laid down in Resolution 661 (1990).®7 


What, exactly, did the Resolution accomplish? By calling upon 
“those member states co-operating with the Government of Kuwait which 
are deploying maritime forces to the area,” the resolution was addressing 
the United States and all other nations which had chosen to respond to 
Kuwait’s request. There was no requirement for any state to send ships or 
other assistance. The only item addressed to other member states requested 
that they provide, in accordance with the U.N. Charter, such assistance “as 
may be required” by the states referred to in paragraph 1. This author 
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interprets that request to mean that all states were to submit to the 
interrogations and allow visits and search, so that resort to force would not 
be necessary. 


The powers granted were imprecise: “to use such measures com- 
mensurate with the specific circumstances as may be necessary ... to halt 
all inward and outward maritime shipping.” Almost everyone understood 
this included the use of force,®* but the specific implementation of when, 
how much force, and in what circumstances was left up to the “co- 
operating states” individually. 


The resolution called upon states “in the area” to halt all “inward 
and outward maritime shipping” without specifying the area involved or 
the destination or origin of the shipping. It simply called for “strict 
implementation of the provisions relating to such shipping laid down in 
resolution 661,” thereby permitting the continued inspection of vessels into 
and out of Aqaba to ensure overland routes to Iraq through Jordan were 
not being used. 


In effect, as the Colombian representative to the Security Council 
aptly noted,®? the resolution sanctioned a naval interception operation that 
was Closely akin to the classic blockade. Except that vessels attempting to 
violate the blockade were not subject to condemnation in prize, all the 
Classic aspects were there. The operation was publicly announced and 
published in Notices to Mariners. It was enforced by naval vessels 
blocking all possible approaches, and conducting visit and search to ensure 
compliance. Perhaps the resolution was, in actuality, taken pursuant to 
Article 42 of the U.N. Charter, the difference being that states operated 
under their national flags rather than the U.N. flag. This aspect will be 
discussed in a subsequent section. 


With Resolution 665, President Bush gained Security Council 
sanction for what the United States maintained it already had authority to 
do under the U.N. Charter.*! Thus, he diffused criticism by those countries 
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alarmed by the immediate and forceful intervention of the United States 
and other nations, and continued to focus the world against Iraq rather 
than permitting a United States-Iraqi confrontation. He took advantage of 
East-West detente to give new viability to the use of economic blockade 
and encouraged the Security Council to take the dominant role it should 
have, and was envisioned to have, in keeping the peace. This increased 
viability of the Security Council “may well prove to be of fundamental and 
lasting importance in shaping the world organization’s role in the post- 
Cold War era.” 


Concomitantly, the necessity for and /egality of the use of Article 51, 
even after the Security Council has become seized of an issue, was given 
legitimacy. The final impact of President Bush’s decision to seek Security 
Council approval before actively pressing, by the use of force, the authority 
of Article 51, has yet to be determined. Yet the practice of the United 
States and other naval powers who, albeit cautiously,®? asserted the 
inherent right of individual and collective self-defense, will strengthen that 
doctrine in future interpretations of international law. 


II. CONDUCT OF THE MARITIME INTERCEPTION 
OPERATIONS 


A. Command and Control 


A unique aspect of the Maritime Interception Operations was the 
unusual command and control structure. Resolution 665, for the first time 
in the 45-year history of the United Nations, authorized military action 
without a U.N. flag or U.N. command and control. This decision was the 
result of much diplomatic negotiating and compromise, for the United 
States did not want its naval forces under the strategic control of the 
Security Council or the Military Staff Committee (MSC). Rather, the 
United States insisted on a U.N. “umbrella,” not a U.N. “flag.” Such an 
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arrangement would allow each country to maintain operational control of 
its own forces. Each country would employ its own ROE and would chart 
its own course.* 


Yet many other nations, most critically the Soviet Union, insisted 
that enforcement action take place only under Article 42 and a joint 
command under U.N. auspices. The Soviet Union repeatedly pressed for a 
greater role for the MSC. In a speech to the U.N. General Assembly, 
Soviet Foreign Minister Eduard Schevardnadze acknowledged the MSC 
had not had a role to play during the Cold War. He reiterated previous 
Soviet announcements that they were now willing to give the Committee a 
revitalized mission in planning and supervising military operations under 
the U.N. flag. He argued that, if the Committee had been functioning 
properly as contemplated by the drafters of the U.N. Charter, there would 
be no need for individual states to act unilaterally in the current crisis.% 
Though not everyone agreed with Mr. Schevardnadze, most nations did 
agree on the need for a clearinghouse for naval information in the Gulf.” 


The language of Resolution 665, therefore, invoked no specific legal 
basis for its action, other than Resolution 661, which was taken under the 
general rubric of Chapter VII. By not invoking Article 42, the resolution 
avoided calling into play U.N. forces placed at the disposal of the Security 
Council and the strategic direction of the MSC contemplated in Article 
47(3).% 


Instead, the resolution provided that the member states with 


maritime forces in the area were authorized to use measures “commensu- 
rate to the specific circumstances as may be necessary under the authority of 
the Security Council” (emphasis added). The Resolution “further re- 
quested” the states concerned to use, “as appropriate,” mechanisms of the 
MSC to coordinate their actions. Given that the role of the MSC 
traditionally has been, as one U.N. official wryly noted, “to gather once a 
month, shake hands and disperse,” these directions necessarily left some 
open questions as to exactly how the states were to proceed. 


This uncertainty caused concern for certain members of the Secu- 
rity Council. Yemen complained that “every maritime state with a presence 
in the area would have the right to undertake whatever acts it deems fit, 
and ... this would detract from the Security Council’s role of directing and 
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supervising such acts.”10 Cuba questioned whether the Security Council 
would thereby be responsible for hostilities arising from the acts of forces 
not under Security Council command.’*! The Colombian ambassador, 
while applauding the action taken to intervene to prevent and control the 
conflict, nevertheless expressed reservations about the delegation of 
authority by the Security Council to unspecified states, without indicating 
where the authority was to be exercised and to whom the exercisers of the 
authority were responsible.1°? Mr. Razali, the Ambassador from Malaysia, 
had the most pragmatic approach, and the one that best answered the 
concerns expressed by Cuba, Yemen and Colombia: 


At this time no one can give any definitive assurance on the 
action contemplated in the resolution. The litmus test, 
therefore, will be its implementation. 


Everyone is aware of the implications, for the resolution is 
clearly in furtherance of resolutions 660 (1990) and 661 
(1990). The course of action to be taken crosses a clear line 
from applying sanctions to readiness to apply force if neces- 
sary in pursuit of compliance. 


The authority vested in the resolution by the Security 
Council is given guardedly, with full awareness of the 
implications .... 


The link in the resolution between the countries referred to 
in paragraph 1 and the United Nations is not so satisfactorily 
spelt out as one would have wished. But one should not be 
Sstarry-eyed and imagine that, given the present realities, 
there can be an international force under a blue flag policing 
and enforcing United Nations injunctions. Given the need of 
the hour to ensure the complete effectiveness of sanctions, 
the Security Council must, until that day comes, be content 
with only the beginning of United Nations control action, 
although Malaysia and others would have preferred a more 
assertive and prominent role for the United Nations. 


However, faced with a choice between protracted debates in 
search of perfect resolutions and the need for urgent redress 
to ensure that a country does not disappear from existence 
before our eyes, Malaysia has had to apply political judge- 
ment and support the resolution. Malaysia is determined 
that our commitment on effective sanctions is matched by 
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our commitment to ensure that the resolution’s implemen- 
tation is kept within strict and limited perimeters.?% 


The problems of command and control for the forces operating in 
the Gulf were not unusually difficult. Each navy’s forces were under their 
own national command authority (NCA). For naval operations, this 
arrangement is not unusual. United States and allied navies have for years 
conducted combined exercises and operated cooperatively in crisis situa- 
tions. 


Unlike the ground forces, the navies were not assigned perma- 
nent geographical zones of responsibility by nationality. Rather, as de- 
scribed by Commander Michael Hinkley, Staff Judge Advocate for the 
Commander, Middle East Force, operating out of Bahrain, patrol boxes 
were established by geographical coordinates. A meeting of the coalition 
navies took place each month; the location of the meeting rotated among 
the country flagships. Patrol boxes were assigned to ships to maximize 
efficiency based on the size of the vessel and its crew, the capabilities of the 
vessel, and any special constraints imposed by NCAs.1° The assignments 
were made by consensus, and vessels were rotated among the patrol boxes. 
Commander Hinkley stressed the unprecedented cooperation among the 
coalition navies. All navies wanted to demonstrate a united, international 
front, and they all worked together to achieve maximum coordination and 
effectiveness. 1° 


In contrast with the unity and cooperation exhibited by the naval 
forces, the ground forces in Saudi Arabia were beset by controversy over 
command and control. In September, President Bush reportedly had to 
intervene between General Schwarzkopf and the Saudi Government over 
who controlled the decision to launch offensive operations with U.S. forces 
on the Saudi Arabian peninsula.’*” As late as November 1990, the issue 
remained unresolved, and Secretary of State Baker traveled to Saudia 
Arabia to untangle it. The primary concern was that Saudia Arabia 
believed it should have sovereign control over any armed forces on its 
territory.‘ Such problems demonstrate the manifest usefulness of navies, 
which do not require another nation’s physical territory on which to 
operate. “They have the right to sail the seas and the endurance to do so 
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for requisite periods, while land-based forces cannot present a credible 
level of coercion without overstepping the boundaries of national author- 
ceed 


The most serious problem confronting the coalition navies with 
respect to command and control was the inability of the Western European 
Union to coordinate its naval activities. The difficulty appeared to stem 
from the desire of the Union to present an autonomous, European 
initiative, but the reluctance of the member states to place their navies 
under Western European Union direction. For example, a month after the 
Western European Union met in Paris to coordinate Gulf naval opera- 
tions, the ships of the member states still followed different Rules of 
Engagement. One Union official stated, “British ships can fire on ships 
suspected of breaking the embargo against Iraq, French ships can fire only 
warning shots, and the others will not even do that.”1!° Eventually, the 
Western European Union procedures were coordinated and common 
agreement was reached on ROE. Australian ROE were also changed after 
Resolution 665 became effective, to allow Australian warships to fire on 
ships suspected of trying to break the embargo. This change brought the 
Australian vessels’ procedures closer in line to the other major Western 
navies.111 


With respect to the naval operations in the Gulf as a whole, 
although procedures certainly had to be coordinated and refined as the 
operations occurred, the general consensus was that communications and 
joint efforts among navies worked exceptionally well.112 The coalition 
experience of the Gulf War showed that Security Council resolutions can 
be effectively and efficiently enforced through the use of coalition forces, 
and do not depend on U.N. command and control for success. 


The greater role given to the MSC, however, may result in some 
increase in its authority and usefulness. The MSC was intended to be 
composed of the highest-ranking officers of each of the Security Council’s 
five permanent members. In practice, states sent officers below general 
rank as their representatives. After Resolution 665 was passed, the United 
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NAVAL LAW REVIEW XLI 


States sent Air Force Lieutenant General Michael P. C. Carns as the 
representative. The other permanent members also sent general rank 
officers. As it met in informal sessions to explore ways to expand its role in 
the Gulf crisis and for the future, the Bush administration sought to 
support Soviet interest in a revitalized role for the Committee.1% It is 
unlikely the United States or other permanent Security Council members 
will be willing in the near future to relinquish national authority over forces 
in favor of the MSC’s direction. Nevertheless, the international coopera- 
tion and deference to other nations’ ideas demonstrated during Desert 
Shield / Desert Storm may result in an enhanced, coordinative role for the 
MSC in future. 


B. Territorial Seas / High Seas 


Under the traditional rules for blockade, a visit and search may take 
place on the high seas, or in the territorial sea of a belligerent, but may not 
take place within the territorial seas of neutral states.11* The categories of 
belligerent and neutral did not fit nicely into the situation in the Persian 
Gulf in 1990-1991. 


Even though there was no declaration of war, Iraq could have been 
considered a belligerent as of August 2, 1990. In the absence of mandatory 
actions by the Security Council, U.N. member states were free to assert 
their status as neutrals; however, after Resolution 661 was passed, all 
members were required by Article 25 to honor the economic sanctions and 
not to trade with Iraq or Kuwait. 


Even traditionally neutral states declined to assert that status in this 
case. Switzerland, the most consistently neutral nation in the history of the 
world and not a member state of the United Nations, publicly condemned 
Iraq’s invasion and adopted economic measures against Iraq and Kuwait 
that substantially corresponded to the sanctions imposed by the Security 
Council.115 Argentina broke its “tradition of stubborn neutrality in inter- 
national disputes” and embarked on its first ever intervention outside the 
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western hemisphere. President Carlos Menem stated, “Argentina cannot 
afford the luxury of... remaining isolated from the rest of the world. We 
are in a world where neutrality no longer exists.”17© When the United 
States and other nations came to Kuwait’s defense to enforce the sanctions 
by means of force, if necessary, they probably became belligerents at that 
point, and were certainly so after January 16, 1991. 


Even if interceptions and visits and search could legally have been 
conducted within the territorial waters of coalition states in the Middle 
East, there was no need to strain relations by insisting on that procedure 
with a hesitant ally. First, modern weapons have made the concept of a 
close-in blockade much more dangerous than when the 3-mile territorial 
sea ostensibly marked the range of shore-based artillery. Now, shore-based 
missiles have extensive ranges, and to steam within 12 miles of the Iraqi 
coast would be less than prudent when a further distance would provide 
longer lead time to respond to a shore or aircraft-based attack. 


Second, as previously discussed, the sensitivities of the region to 
foreign military presence made it politically appropriate to avoid offending 
or unnecessarily pressuring any potential ally. Third, methods of surveil- 
lance in the region were very sophisticated. The use of Lloyds of London 
computers, satellite imagery, and aircraft surveillance largely eliminated 
the need to conduct close-in surveillance. Vessels were identified and 
intercepted before reaching the territorial sea. Accordingly, coalition 


forces operated primarily in international waters. Territorial seas were 
used only with the knowledge and permission of the coastal states, or as 
otherwise allowed under international law. Some states gave permission, 
with varying degrees of consent, others did not.1?” 


A related issue involved entry into the Iranian Exclusion Zone 
declared during the Iran-Iraq War. The zone extended far beyond Iran’s 12 
nautical mile territorial sea, and placed at risk all vessels which entered 
there. The United States has never recognized the zone, maintaining it is 
an excessive maritime claim. Further, it was not clear whether Iran would 
support the U.N. sanctions, although it declared its intent to do so.18 The 





Switzerland to the U.N. addressed to the Secretary-General (Aug. 22, 1990), Annex to the 
Note by the Secretary-General, U.N. Doc. S/21585 (1990). 

Eugene Robinson, Argentina’s Mideast Move Stirs Debate, Wash. Post, Sept. 23, 1990, 
at A32. Pres. Menem’s decision provoked intense debate, and some comedy, within 
Argentina. Some were concermed that Argentinians would be fighting alongside the 
British, who defeated Argentina in the Falklands (Malvinas) War of 1982. The 
Argentine armed forces’ generally ineffectual performance in that war prompted one 
cartoonist to depict the U.S. holding Argentine forces in reserve ‘“‘in case we have to 
surrender.” Id. 
Interview with CDR D. Michael Hinkley, supra note 106. 

See, e.g., Steve Coll, Iranian Says Holy War Justified Against U.S., Wash. Post, Sept. 13, 
1990, at A1, A37 (discusses reasons Iran would have for both supporting and failing to 
support the sanctions); George Lardner, Jr. & Ann Devroy, On Iraq TV, Bush Cites 
Risk of War, Wash. Post, Sept. 17, 1990, at Al, A21 (Nat’l Security Advisor Scowcroft 
said he had “no concrete evidence” Iran was violating the embargo, despite a 





NAVAL LAW REVIEW XLI 


official U.S. position with respect to the Iranian Exclusion Zone has been 
that U.S. forces would be authorized to enter the zone consistent with their 
rights under international law. This position remained unchanged during 
the Maritime Interception Operations. Some of the patrol boxes were 
located in international waters, yet within Iran’s excessive maritime claim. 
Whether coalition forces chose to patrol within those boxes is classified 
information.19 


Most available reports indicate vessels were being intercepted on 
the high seas. In Jordan’s protest to the Secretary-General of the United 
Nations about the interception of the Sudanese cargo vessel Dongola, the 
letter notes that the vessel was intercepted “before it had entered 
Jordanian territorial water.’”’!2° Iraq’s several complaints to the Security 
Council tell of vessels being intercepted “while sailing in the Gulf of 
Oman,”’2! and while 50 miles southwest of the Port of Muscat.!22 One 
complaint noted that after being allowed to proceed, the vessel headed for 
Iraqi territorial waters,!2> while another complains in general of “piracy on 
the high seas.” 124 One Iraqi complaint, however, noted the vessel Khanaqin 
was requested to halt, “thereby forcing it to enter Iranian waters in the 
Gulf of Oman.”!25 Without further information, it is not possible to 
determine whether the vessel was intentionally forced into Iranian waters. 
This author’s interpretation is that, as the vessel maneuvered to maintain 
steerageway in restricted waters, it felt it had no choice but to enter the 
territorial sea for maneuvering room. 


Similarly, visit and search should not be conducted in international 
Straits overlapped by neutral territorial seas and archipelagic sea lanes.126 
The Strait of Hormuz leading from the Gulf of Oman into and out of the 
Persian Gulf is an especially difficult and hazardous strait due to the 
narrow channel and the large amount of shipping. It provides an excellent 
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choke point to stop vessels upon leaving or entering the strait, but would 
not be a particularly effective area in which to conduct visit and search. 


Accordingly, it appears the coalition forces were particularly sensi- 
tive to national concerns of the Middle East and declined to press for the 
use of territorial seas from objecting states. Instead, the Maritime Inter- 
ception Operations were actively carried out on the high seas and within 
the territorial seas of consenting states. The policy did not add to 
customary international law; rather, it strengthened current law by means 
of conforming practice. 


C. Visit and Search, Self-Defense, and Use of Force 
1. General Procedures 


The United States clearly had the capability to interdict all shipping 
into and out of Iraq. In many respects, the interdiction was very similar in 
effect to the pre-World War I close-in blockade, where naval vessels 
steamed off the coast of the blockaded state and literally attempted to stop 
every vessel entering or leaving the area. Iraq had very few ports from 
which to send or receive oil, trade goods, or other supplies. Those ports are 
easily observed by the use of choke points: the first formed by the Strait of 
Hormuz in the Gulf of Oman; the second formed by the Strait of Tiran in 
the northern Red Sea. With the Eisenhower carrier group in the Red Sea, 
the Independence carrier group in the Gulf of Oman, and the other forces 
in the Persian Gulf, all shipping into and out of Iraq could be observed. In 
addition, the pipelines to the Mediterranean through Turkey and 1o the 
Red Sea through Saudi Arabia had been virtually cut off. The main 
concerns were shipping through the Persian Gulf from Kuwait and Iraq’s 
Mina al-Bakr terminal, and shipping through the Red Sea into Al‘Aqaba 
for overland shipment through Jordan. Though Jordan’s King Hussein 
announced he would comply with U.N. resolutions,!?’ there was specula- 


tion throughout the conflict that Jordan was permitting overland resupply 
of Iraq. 


To locate vessels, U.S. and coalition warships relied on an array of 
sophisticated techniques including radar, public records about the owner- 
ship and destinations of commercial vessels, computer information gener- 
ated by Lloyds of London (the British maritime insurance company which 
tracks shipping worldwide), satellite imagery, aircraft surveillance by S-3 
Vikings based on aircraft carriers and P-3 Orions based ashore, and other 
sources of naval intelligence. 128 


In general, there were three types of large commercial vessels in 
Middle Eastern waters: oil tankers; bulk cargo ships carrying large stores of 
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grain, phosphates, or other bulk cargo; and container ships carrying cargo 
in hundreds of individual containers. To transport oil, Iraq owned a small 
fleet of tankers, and also commercially chartered tankers before the 
sanctions were imposed.}° Other vessels in the Gulf and Red Sea included 
small coastal vessels called dhows (which will be discussed in a subsequent 
section). 


Visit and search is the method warships use to determine whether 
a merchant ship is enemy or neutral, the nature of its cargo, its points of 
origin and destination, and other information necessary to successfully 
enforce a blockade, quarantine, or maritime interdiction effort. The basic 
guidelines for the conduct of visit and search for U.S. naval forces, found 
in the Commander’s Handbook, are as follows: 


1. Visit and search is exercised with tact and consideration. 


2. The warship summons the merchant vessel to lie to by 
firing a blank charge, hoisting signal flags, or other recognized 
means. [In actual practice most summons are made by means of 
bridge-to-bridge radio communications.]} 


3. If the summoned vessel takes flight or refuses to halt, it 
may be pursued and brought to by forcible means if necessary. 


4. When the merchant is brought to, the naval vessel sends a 
boarding party in a small boat to the merchant ship. The party is 
headed by an officer and the party may be armed in the Command- 
ing Officer’s discretion. 


5. If visit and search at sea is deemed hazardous, the vessel 
may be escorted to the nearest place where the boarding may be 
safely conducted. 


6. The boarding officer examines the ship’s papers to deter- 
mine its character, ports of departure and destination, nature of 
cargo, and other pertinent information. 


7. The regularity of the papers alone is not necessarily 
conclusive evidence of innocence and, if doubt exists, the ship’s 
company may be questioned and the ship and cargo may be 
searched. 


8. Unless military security indicates otherwise, the boarding 
officer will make an entry in the merchant’s logbook recording the 
facts concerning the visit and search.15° 


The actual procedures followed in the Maritime Interception 
Operations were developed over the months through the interception of 
literally thousands of vessels.1>1 Commander Robert Duncan, of the U.S. 
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Coast Guard, was on duty with the Navy and was responsibie for overseeing 
the Maritime Interception Force (MIF) in the Red Sea from June to 
September 1991. In an interview with the author,!*? he discussed the 
procedures which were followed. The goal, of course, was to ensure that no 
embargoed goods entered or left Iraq. In the Red Sea, where trade to and 
from Iraq had historically been transported overland via Al‘Aqaba, the 
MIF (usually consisting of 3 United States and 2 multinational vessels) 
queried all vessels approaching the Gulf of Aqaba. Such vessels necessarily 
included traffic bound to or from both Aqaba, Jordan, and the Israeli port 
of Eilat. 


Once the vessel was hailed, and the decision was made to board the 
ship, it would lie to in the vicinity of the intercept vessel. A boarding party 
consisting of from 12 to 16 Coast Guard and Navy personnel would be 
mustered and armed. The master of the merchant vessel would be told to 
muster the entire crew on deck, and usually a helicopter would visually 
inspect and count them from the air. Once it was determined that all the 
crew reported by the master were on deck the boarding would occur, 
usually by teams on small boats. Part of the boarding team would question 
the master on the bridge, part would supervise the crew, and the remainder 
would conduct a safety sweep of the ship. Once the vessel was deemed 
secure, the crews were usually allowed to proceed under escort to the ship’s 
lounge or salon. Often the crewmembers’ families were onboard, and every 
effort was made not to cause undue hardship on the crew and the women 
and children. If the search took several hours, the boarding party would 
permit the crew to observe their prayer and mealtimes. 


In order to ensure compliance with the embargo, the cargo had to 
be 100 percent accessible and the paperwork had to be complete and in 
order. If even a small percentage of the cargo was not available for 
inspection for whatever reason (e.g., container access blocked), the ship 
would be diverted rather than allowed to proceed. If the paperwork did not 
accurately reflect the final destination of the vessel or its cargo, the vessel 
likewise would be diverted. All containers were sealed with U.S. Coast 
Guard seals after inspection. 


The U.S. Coast Guard was uniquely equipped for this operation, 
and played a major (though largely unsung) role in the Maritime Inter- 
ception Operations. Due to their extensive experience in boarding and 
inspecting commercial vessels suspected of smuggling drugs and other 
contraband into the United States, they were familiar with commercial 
shipping documents and the most likely hiding places in a merchant vessel 
for contraband. The first Coast Guard Law Enforcement Detachments 
arrived in the Gulf by the end of August 1990, and were soon deployed on 
Navy ships leading the boarding parties. They also conducted intensive 
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training for U.S. and foreign navies, many of whom had never conducted 
interception operations before. Such cross-training was important to 
ensure that all navies were using the same standards, criteria, and 
procedures. The effectiveness of the interception operations was directly 
related to the consistency of procedures not only in conducting the 
boardings, but also in deciding when to board and when to divert. Much 
coordination was necessary between the navies involved to avoid any sort 
of “forum shopping” on the part of the merchant vessels. °3 


If the merchant vessel cooperates, and most merchant vessels do 
cooperate, the entire procedure can be handled with “a minimum of 
drama.”*54 In many cases, simple radio interrogations were sufficient 
because the large amount of data available from the sources previously 
described enabled Navy ships to determine ownership, cargo loads, and 
routes of specific commercial vessels. 155 


The problem, of course, is when the intercepting vessel lacks 
adequate information and the merchant refuses to stop or when the 
merchant resists visit and search. In that case, the specific ROE issued by 
Secretary Cheney and the operational chain of command provided detailed 
guidance to commanders concerning the appropriate levels, methods, and 
occasions for the use of force. 


The actual ROE remain classified, of course, but much can be 
gathered from unclassified media reports. First and foremost, a ship 


commander always has not only the right, but the responsibility, to provide 
for the defense of his vessel. A principle tenet of the Joint Chiefs of Staff 
Peacetime ROE is the responsibility of the commander to “take all 
necessary and appropriate action for the unit’s self-defense.”’1*° 


Beyond that, several options are open to the commander who 
encounters a vessel that refuses to submit to a summons to stop, and the 
commander must proceed from the least to the most forceful. First, 
aggressive maneuvers may convince the vessel to halt. Next, the warship 
may fire a shot across the bow of the merchant. Then the warship would 
advise the merchant to clear its decks because it intended to fire to disable 
the vessel. The warship would then fire at the rudder, the screws, and / or 
the sternpost to disable—always trying not to cause any injury or loss of life 
to the crew. The warship will continue firing until the merchant is disabled 
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and is brought to.157 After Resolution 665 was passed, all these options 
were available to U.S. ship commanders, though the Pentagon would not 
officially confirm whether that was a change from pre-665 tactics. 1%8 


United States and foreign officials made it very clear from the 
outset of the interception operations that only the “minimum force 
necessary” would be used.1°? That phrase, predicated on a cautious 
escalation of the use of force, provided clear guidance to the Navy 
commanders while leaving them the necessary discretion to assess each 
situation individually and apply only the amount of force necessary. If no 
force is required, none will be used. If force is required, it will begin with 
warning shots across the bow, and only then graduate to disabling fire 
aimed at the rudders or sternpost. 


The U.S. Navy’s experience during the Iran-Iraq War had positive 
benefits for the United States in the interception operations. Although no 
one knew at first how much force would be permitted or required, 
commercial ship captains gave the United States a vote of confidence. 
While expressing some concern about the scope of the U.S. program, they 
were buoyed by their past dealings with U.S. warships escorting reflagged 
Kuwaiti oil tankers during the Iran-Iraq War.14° 


The cardinal rule concerning self-defense is that it must be neces- 
sary and proportional to the threat against which one is defending.1*1 The 
Maritime Interception Operations demonstrate that rule at work in 
national policy in two ways. First, like the Cuban Quarantine before it, the 
Maritime Interception Operation was the least threatening, least forceful 
method of enforcing the U.N. sanctions. Some suggested other methods 
would be quicker and would place fewer U.S. and multinational forces in 
danger (e.g., bombing the Iraqi oil pipelines)1*?; yet, the decision was made 
to use a method which neither crossed the territorial boundaries of any 
State nor automatically assume that force would be necessary. If the 
operations were primarily based in Article 51, then they were a clear effort 
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to meet the necessity and proportionality requirements. Second, in carrying 
out the individual interceptions, only the minimum amount of force was 
used. If the merchant vessels cooperated and no force was required, then 
no force was used. And it was only in those instances where the vessels 
resisted or, in one case, when crewmembers and passengers attacked the 
boarding parties, that any force was brought to bear. 


2. Situational Procedures 


Immediately after Resolution 665 was passed, a change in signals 
was detected from Iraq. Previously, there were reports Saddam Hussein 
had ordered that ship captains who failed to actively resist the interceptions 
by navies enforcing the blockade would be shot.1*3 After August 25, there 
was word captains of Iraqi merchant ships had been ordered to comply with 
interdiction orders,“4 or, as a minimum, not to resist ships enforcing the 
blockade.1*> This information was interpreted as a sign Saddam Hussein 
was seeking to avoid any chance of military confrontation with coalition 
forces and, hence, an unexpected escalation of the conflict.14° In addition, 
Iraqi and Kuwaiti shipping declined markedly, and few Iraqi or Kuwaiti 
vessels were transiting middle-eastern waters. By December 1990, all 
merchant shipping was down about eighty percent.147 


The first forced boarding of an Iraqi vessel seemed to confirm 
reports that Iraqi vessels had been ordered not to resist boarding, although 
the vessel did not comply with orders to stop or turn around. On 


September 4, the Zanoobia, carrying a load of tea to Basra, Iraq was hailed 
by U.S.S. Goldsborough (DDG 20), but ignored orders to stop. A 14- 
member Navy-Coast Guard boarding party managed to board the vessel by 
small boat, and informed the master he was to divert his course to another 
port outside the Gulf. The Iraqi master shouted defiantly, but, after being 
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advised that whatever force was necessary to effect the diversion would be 
applied, he fell silent and relinquished control to the boarding team. U.S.S. 
Goldsborough’s executive officer described the encounter, “There was a 
conflict of wills there ... . But we had the visible means of carrying out our 
will and he didn’t. The nice thing was we never had to resort to that.”1 
Seamen from U.S.S. Goldsborough took over Zanoobia and piloted it to 
the Omani port of Muscat. There, Iraqi diplomats boarded the ship and 
advised the master to return to his point of origin.’ 


Occasionally, the interception forces were able to avoid the use of 
force by unusual and ingenious devices. Warplanes would buzz low over 
merchants in warning passes. Marines or Navy SEAL-type commandos 
would rappel from helicopters onto the decks of avoiding vessels.1°° As the 
interception operations progressed, the use of SEAL and Marine teams 
became a very effective, reliable way to board an uncooperative ship, 
review the records, and search the cargo without having to resort to 
disabling fire.1>1 

Likewise, the Iraqi merchants tried ingenious devices to avoid being 
boarded or returning to Iraq. Iraqi merchants changed paint schemes, used 
fake names on bridge-to-bridge radio at night, and attempted to conceal 
cargo. They used shipboard firefighting water cannon to wet down the 
ships’ decks—trying to make the decks too slippery to land teams by 
helicopter. Ship masters would refuse to muster their crews and would test 
each boarding team’s resolve to search all spaces on the ship.? One ship, 
the Bahar Arabi, apparently dumped its cargo overboard rather than 
return to Iraq with the steel tubes and plywood it had been attempting to 
slip through the net.+>3 First this merchant agreed to return to Iraq, but, 
after the boarding party left, it continued on course to Aden. U.S.S. 
O’Brien fired warning shots and reboarded the vessel the following day, 
only to find the holds empty.4* Such actions suggest that Saddam 
Hussein’s alleged threats to execute the masters of vessels who acceded to 


coalition boardings were not overcome by his reported orders not to resist 
the boardings. 


As was to be expected, the versions of events as told by the coalition 
forces, and the versions reported by the Government of Iraq, differed 
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remarkedly. For example, a U.S. Navy spokesman told reporters that, in 
December 1990, an Iraqi cargo ship, Ibn Khaldun, carrying women and 
children on a “peace mission” to Iraq was intercepted by two U.S. 
destroyers and one Australian vessel in the Arabian Sea. The captain 
ignored repeated requests to stop the vessel, so the Navy sent a small 
boarding party by helicopter. Ten minutes later the ship stopped, and an 
inspection party arrived by small boat shortly thereafter. As U.S. Navy 
personnel approached the pilothouse, a crewmember attempted to hold 
the boarding party members back and grab their weapons. The “peace 
activists” on board formed a human chain to obstruct the team’s passage 
and several grabbed for weapons the team members were carrying. One of 
the boarding party fired a pistol in the air, others set off smoke and noise 
grenades for crowd control and ended the scuffle. When four passengers 
complained of injuries from the confrontation, a doctor was sent to the 
ship. The doctor found no evidence of injuries, and the ship’s captain 
agreed the passengers required no medical attention. During the confron- 
tation, SEALS and Marines from two amphibious vessels were also landed 
on the vessel to back up U.S. and Australian personnel. The ship was 
escorted to Muscat, Oman. This was the first incident in which a boarding 
team had fired weapons.* The Iraqi version of events was somewhat 
different. Iraq complained that seven U.S. and British warships, including 
an aircraft carrier, committed a “violent act of aggression” against the Ibn 
Khaldun. It was surrounded by the ships, and more than 450 American and 
British troops, armed with automatic rifles and grenades, were landed by 


helicopter. The “assault troops” struck members of the ship’s crew and the 
women and children, threw teargas grenades and stun guns and fired into 
the air. The “attackers” appropriated the ship’s papers, destroyed the 
audio and videotapes in the possession of journalists on board, and seized 
the ship and its cargo.° 


The differences in the two versions were probably largely a matter 
of perception—20 armed men may appear to be 450 to unarmed crew- 
members or journalists attempting to support a political agenda, but it is 
highly unlikely that 450 armed personnel were delivered by helicopter to 
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the vessel. Who attacked whom first is also clearly a matter in dispute, 
though based on the many boardings that occurred in this area, and the 
training and professionalism of the boarding parties, it is also unlikely the 
boarding party struck the crew and passengers in anything other than 
extreme self-defense. 


This viewpoint is supported by evidence from the boarding teams 
and coalition forces on scene that they were fully aware of the sensitive 
nature of their mission. One team member stated, “We’re not going over 
there to swing across signal halyards with sabres in our teeth, to hack and 
slash until they stop, leaving a burning hulk . . .. The ‘powers that be’ have 
gone to great lengths to have confidence in the knowledge that we’re not 
an assault team.”15”7 Another added, “It’s a touchy situation.... The 
possibility of us moving Hussein’s trigger finger is something that’s on our 
minds at all times.”15§ Even the commanding officers of the interception 
vessels felt the concern of their superiors. When the first multinational 
boarding of an Iraqi vessel occurred on September 14, “constant commu- 
nication up and down the U.S. and Australian chains of command kept 
military leaders apprised of the situation throughout the operation.” 
Incidents such as the boarding of the Ibn Khaldun simply demonstrate the 
volatile nature of the boarding activities and the absolute necessity for 
boarding parties to be trained and cautious. 


The interception operations were not without controversy or eco- 
nomic hardship for shippers in the Gulf. One year after the interceptions 


had begun, the U.S. Navy reported the international interception forces 
had intercepted 10,904 ships bound for the Jordanian port of Aqaba alone. 
Coalition forces had boarded 1,767, and, of those, had diverted 103.1 


Shippers complained that, if the boarding party was unable to reach 
every container on the ship, the ship would be prevented from continuing 
even if all the paperwork was in order. Even shippers who put Aqaba- 
bound cargo on top of containers which were to be off-loaded at 
subsequent destinations found the Navy inspectors still required all 
containers to be accessible. Similarly, even if all the cargo was accessible, 
a ship could not proceed if the paperwork was not in order.16! Though such 
practices posed hardships for the shippers, they were absolutely necessary 
to ensure consistency and to let shippers know that no cargo would be 
exempt from inspection. To have permitted such inconsistencies would 
only have invited “cheating” and hampered the effectiveness of the 
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embargo. Furthermore, as Commander Duncan pointed out, a sincere 
effort was made by the interception force to minimize the necessary delays 
and to permit vessels to continue their voyages as soon as inspection 
concerns were Satisfied. 


To maintain the international nature of the interception operations, 
every effort was made to ensure that as many vessels as possible, but 
especially Iraqi-flag vessels, were intercepted and boarded by a combined 
multinational force. The Ibn Khaldun was boarded by U.S., Australian, and 
British personnel; the Bahar Arabi was boarded by U.S. and Australian 
personnel; the Tadmur was boarded by U.S., British, and Australian 
forces;1®? and the Khawla Bint Al-Zawra was intercepted by U.S., French, 
and Spanish units.1*> By May 1991, thirty percent of all boardings had been 
conducted by multinational forces.1 


In one unusual situation, a Soviet freighter bound for Aqaba was 
searched and detained when a joint U.S.-Spanish interception discovered 
military hardware. The cargo was not listed on the manifest and, since 
Jordan uses little Soviet military equipment, it was presumed to be destined 
for Iraq. Soviet spokesmen denied the cargo or the route of the ship 
violated U.N. sanctions against Iraq and charged the incident was “aimed 
at the commercial activities of the Soviet merchant marine.”!®© This 
incident was the first since the sanctions were imposed that a Soviet ship 
was found to be carrying suspicious items,’ and remained an isolated 
occurrence. 


3. Procedures After January 17, 1991 


After Desert Storm operations began, the Maritime Interception 
Operations continued. General Schwarzkopf noted that “...we’re con- 
tinuing to have a full-blown maritime interception regime just as we did 
before. We have the same number of ships and probably a few more 
involved in a maritime interception regime... but there hasn’t been any 
significant change.” 1°? A few days later, however, the number of intercep- 
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tions and boardings had fallen off dramatically,** probably because most 
commercial shipping was avoiding the area entirely. Nonetheless, through- 
out the air and ground assault on Kuwait, the interception operations 
continued, especially in the Red Sea where cargo continued to be 
meticulously inspected for material going to Iraq through Jordan.1© 


Two major changes which took place upon the initiation of Desert 
Storm concerned the ROE, which changed from peacetime rules to rules 
of armed conflict, and the status of Iraqi merchant vessels and crew. These 
changes, and the continuation of the Maritime Interception Operations, 
will be discussed in a subsequent section on Desert Storm. 


D. Offer of Political Asylum During Maritime Interception 


The Commander’s Handbook advises that “International law recog- 
nizes the right of a nation to grant asylum to foreign nationals already 
present within or seeking admission to its territory.”1”° Prior to 1970, naval 
commanders had little clear guidance concerning what action to take when 
a foreign national requested asylum. After the Simas Kudirka incident,?” 
however, such guidance was swift and clear in coming. The guidance 
defined asylum as: “Protection and sanctuary granted by the United States 
Government within its territorial jurisdiction or in international waters to 
a foreign national who applies for such protection because of persecution 
or fear of persecution on account of race, religion, nationality, membership 
in a particular social group, or political opinion.”172 Asylum is a sensitive 
political issue, and the right to grant asylum is closely held by only the 
highest U.S. authorities. If a person requests asylum in international 
waters, or in territories under the exclusive jurisdiction of the United 
States, the person is to be received onboard the vessel, given reasonable 
care and protection, and the commanding officer will immediately notify 
higher authority for further instructions. In no case is the individual to be 
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surrendered to foreign jurisdiction or control except at the personal 
direction of the Secretary of the Navy or higher authority. 


One of the cardinal rules of asylum, however, is that “Personnel of 
the Department of the Navy shall neither directly nor indirectly invite 
persons to seek asylum... .”173 Shortly after the Maritime Interception 
Operations began, however, National Security Adviser Brent Scowcroft 
noted that, to the extent Iraqi merchant ship captains were under threat 
from the Iraqi Government that they would be shot if they did not resist 
visit and search, the United States “would certainly offer asylum to them” 
if they responded “peacefully to United Nations insistence that they not 
continue on their way.”!”* This marked change in U.S. policy provides 
another example of the use of international law to obtain a political 
objective. Offering asylum to the captains who complied with coalition 
requests could set a precedent for future situations where a premium is 
placed on the nonviolent accomplishment of national objectives. 


E. Humanitarian Considerations During Maritime Interception 


The traditional law of blockade treated as contraband all goods 
destined for the enemy of a belligerent and which were susceptible to use 
in armed conflict. This traditional version distinguished between absolute 
contraband—goods whose character made it obvious they were intended 
for armed conflict (such as munitions, weapons, uniforms); and conditional 
contraband—goods equally susceptible to either peaceful or warlike 
purposes (such as food, fuel, and construction materials). Belligerents 
often provided contraband lists to neutrals to advise them which goods 
were considered absolute, conditional, and exempt goods. The “total war” 
waged during World Wars I and II, when the entire population of 
belligerent nations participated in the war effort, made the traditional 
distinctions of little relevance. It became difficult to distinguish between 
goods intended for the enemy government and its armed forces and goods 
intended for the civilian population.17> 


After World War II, the Geneva Conventions and Protocols added 
further to this body of law. The Fourth Geneva Convention codified 
customary law that certain goods are exempt from capture as contraband 
even though destined for enemy territory. These items include medical and 
hospital stores, religious objects, essential foodstuffs and clothing for 
women and children in particular, provided there is not serious reason to 
believe that such goods will be diverted to other purposes, or that a definite 
military advantage would accrue to the enemy by their substitution for 
enemy goods that would thereby become available for military purposes. 
The state which permits such goods to enter enemy territory may condition 
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such permission on the distribution of the items to the intended benefi- 
ciaries subject to the local supervision of the permitting state. 176 


Resolution 661 prohibited “The sale or supply . . . of any commod- 
ities or products . . . but not including supplies intended strictly for medical 
purposes, and, in humanitarian circumstances, foodstuffs ....” This pro- 
vision was carefully crafted to conform to the requirements of the Fourth 
Geneva Convention, but it nevertheless caused much confusion among the 
world community. It also potentially left a major loophole in the effective- 
ness of the sanctions. A number of third-world nations argued the phrase 
“and, in humanitarian circumstances, foodstuffs” meant that foodstuffs 
were, for humanitarian reasons, exempt from the embargo.’”” The United 
States and its Western allies claimed the Security Council’s Sanctions 
Committee would have to determine on a case-by-case basis whether 
foodstuffs should be permitted through the embargo for humanitarian 
reasons, and that the distribution of food would have to be monitored by 
recognized international organizations.‘ Therefore, when Secretary 
Baker announced the implementation of the Maritime Interception Oper- 
ations, his statement included that the United States would use force to 
stop ships, including those carrying food.1” 


Iraq, Of course, strongly protested the interception of vessels 
carrying foodstuffs. When the Iraqi ship Zanoobia was diverted from 
delivering a load of tea to Basra, Iraq sent another strongly worded letter 
to the Secretary-General. The letter protested the “act of aggression, the 
intention of which is to cut off supplies of food to the Iraqi people and to 
use food as a weapon... .” The letter urged the international community 
“to ensure that food and medicines do reach the Iraqi people, thus 
upholding the most fundamental human rights and the principles upon 
which the United Nations was founded.” 18° 


By mid-September, available evidence indicated that Jordan, Libya, 
and Yemen had been shipping food and other supplies to Iraq. Several 
other countries—including China, Iran, Tunisia, India, Yugoslavia, and 
Romania—were considering resuming food shipments.4*1 Concern 
mounted as Baghdad began circulating reports that “The children of Iraq 
are dying because they are being deprived of their food and milk and 
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medicine.” Though the accounts could not be verified, the thought of 
babies and children starving because of actions taken by the world 
community against Saddam Hussein was simply too unpalatable for many. 


Others were skeptical of Iraq’s claims, noting Saddam Hussein’s 
announcements that all available food would be provided first to the 
military, then to Iraqi people and foreign nationals,'®* and reports that 
medicine was being diverted from the civilian population to the Army. But 
it was Saddam’s announcement in September that food would be denied to 
hundreds of thousands of Asians in Iraq and Kuwait that galvanized the 
Security Council into action once again. An estimated 14,000 Indians were 
stranded in Kuwait. A vessel was waiting in the Indian port of Cochin to 
deliver 10,000 tons of food to them,’* but was reluctant to proceed if it 
would only be turned back by the interception forces. 


Resolution 666,1* adopted September 13, 1990, clearly provided 
that the Security Council alone, or acting through the Sanctions Commit- 
tee, had the authority to determine whether humanitarian circumstances 
had arisen. Upon a decision that humanitarian circumstances warranted 
providing foodstuffs, appropriate humanitarian agencies would distribute 
or supervise the distribution of the food. The Sanctions Committee was to 
give special consideration to children under 15, expectant mothers, and the 
sick and elderly. Resolution 666 did not apply to medical supplies (such 
Supplies were exempt from Resolution 661), but the Security Council 
recommended that any such supplies should be exported under the strict 
supervision of the exporting state or appropriate humanitarian agencies. 


Iraq continued to wage a disinformation campaign, even after 
Resolution 666 was adopted, attempting to generate sympathy among the 
world community for Iraq’s plight. When the “peace ship” Ibn Khaldun 
sailed from Algiers for Basra, it was carrying medicines, milk, sugar, and 
other supplies. The vessel was intercepted and diverted because it had not 
followed the procedures established by Resolution 666. No one had 
obtained permission from the Sanctions Committee to deliver the food- 
stuffs to Iraq, although the ship would have been allowed to proceed if it 
had carried only medicines.1® On the other hand, the Indian ship carrying 
food to the stranded Indian nationals was allowed to dock at the Iraqi port 
of Fao and distribute food under the supervision of the Indian Red 
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Cross.18? Several other shipments of food to foreign nationals short on 
provisions were allowed once the proper application was made to the 
Sanctions Committee. ®° 


It should be noted that, throughout the interception operations, 
coalition forces acted consistently in all ways with the Fourth Geneva 
Convention. If reports in the media were correct, however, Saddam 
Hussein consistently violated the provisions of the Convention relating to 
an occupying power. Particularly with respect to Article 55 (food and 
medical supplies for the population), Article 57 (requisition of hospitals), 
and Article 59 (relief schemes for the civilian population), Iraq showed a 
hard-hearted and callous disregard for the rights of the Kuwaiti civilians 
and foreign nationals in occupied Kuwait. 


The lesson to be learned from this aspect of the Maritime Inter- 
ception Operations is that the old distinction between absolute and 
conditional contraband is probably no longer relevant. It has been 
superseded by the humanitarian considerations of the Geneva Conven- 
tions, and the realization that all goods can be used in one way or another 
to support a nation’s war (or aggressive) efforts. Hence, in future, 
embargoes will probably resemble that of Resolution 661, which restricted 
all goods, except medicine and food, and the latter only in humanitarian 
circumstances. Under Article 23 of the Fourth Geneva Convention, even 
medicine could have been restricted after Saddam Hussein announced that 
medicine would be diverted from the civilian to the military population. 


The belligerent power may, however, provide for the basic support of the 
population if it complies with the oversight program of an international 
organization and does not divert the supplies to military use. Nations with 
citizens caught within occupied territories may gain approval in advance 
for humanitarian shipments to support their nationals.®° This process 
certainly appears to offer more certainty for the well-being of innocent 
civilians than any other procedures attempted in the past. 


III. DESERT STORM 


A. Maritime Interception Operations 


When Desert Storm began, on January 17, 1991, all parties involved 
could correctly be termed belligerents. Although the Maritime Intercep- 
tion Operations continued as before, important changes took place in the 
status of the Iraqi merchant vessels. The Commander’s Handbook provides 
that: 
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Enemy merchant vessels... may be captured at sea when- 
ever located beyond neutral territory. Prior exercise of visit 
and search is not required ... . When military circumstances 
preclude... adjudication as an enemy prize, it may be 
destroyed after all possible measures are taken to provide for 
the safety of passengers and crew.1? 


In addition, under certain circumstances, enemy merchant vessels may be 
attacked and destroyed, either with or without prior warning. Such 
circumstances include, among others: (1) actively resisting visit and search 
or capture; (2) refusing to stop upon being ordered to do so; (3) if armed; 
(4) if incorporated into the enemy’s intelligence system; (5) if acting as a 
naval auxiliary; and (6) if incorporated into the enemy’s war-fighting / 
war-sustaining effort and compliance with the 1936 London Protocol 
would subject the warship to imminent danger.1%1 


Accordingly, in a wartime scenario, Iraqi merchants would be 
subject to immediate capture if they were serving purely as merchant 
vessels; and to immediate destruction with or without warning if they had 
been incorporated into the enemy’s war capability in some manner. Soon 
after hostilities began, an Iraqi merchant tanker was attacked and disabled 
in the vicinity of the Mina al Bakar oil terminal. The tanker was initially 
sighted in company with an Iraqi patrol boat. The patrol boat was engaged 
and sunk, but the tanker was not harmed. Later, however, the tanker was 
found in company with an Iraqi military hovercraft. The tanker had been 
observed collecting and reporting intelligence data on allied air strikes 
against Iraqi targets. The tanker also had been providing support to 
military craft in the area by refueling them. This time, both the tanker and 
the hovercraft were attacked. Although the hovercraft was destroyed, the 
tanker was attacked with weapons designed to negate the ship’s command 
and control capability without rupturing the hull. Damage assessments 
verified the tanker had been damaged and disabled, but not sunk.1%* Such 
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tactics were undertaken to ensure the tanker would not pose an environ- 
mental hazard to the waters of the Gulf. 


Other than the tanker just discussed, however, the Maritime 
Interception Operations had little contact with Iraqi-flag merchant vessels 
after Desert Storm began. For one thing, Iraq had only a small merchant 
fleet to begin with, and most of those ships had been bottled up in ports in 
Iraq, Aden, or elsewhere since the first months of the interception 
operations. Because most countries were complying with the embargo, the 
Iraqi merchants were unable to resupply or to load or unload goods in 
other countries. In fact, available evidence indicated that, after January 16, 
1991, until the cessation of armed hostilities in March 1991, no Iraqi flag 
vessels had to be diverted to other ports.1% 


The Maritime Interception Operations continue even into Novem- 
ber 1991. In March, the United Nations released restrictions on food and 
food-related materials to civilian groups in Iraq, but food for the Iraqi 
military is still prohibited. As shipping has resumed its normal peacetime 
level, the interception forces have adjusted their mission to allow nonpro- 
hibited material to Iraqi, Jordanian, and Kuwaiti ports, while barring goods 
that could bolster Iraq’s military machine. With a smaller force than 
previously, this process has complicated the interception efforts. There 
is no doubt, however, that the Maritime Interception Operation was a true 
success story of the Persian Gulf crisis. From beginning to end, the 
coalition navies performed their duties with little fanfare and very few even 
mildly negative incidents. General Merrill McPeak, U.S. Air Force Chief of 
Staff noted: “The very quiet, very professional way [the Navy] put that 
embargo on—which continues to this day, out of sight, but very, very 
effective—may be one of the most important things we did.” 1% 


B. Surface Operations 


When Desert Storm began, approximately 120 U.S. and 50 coalition 
ships were on scene, bringing together the largest number of Navy ships to 
a single operating area since World War II. United States afloat forces 
consisted of 6 carrier battle groups, 2 battleships, an amphibious task force 
of 31 ships, commercial ships with assault follow-on equipment, and 2 
embarked Marine Expeditionary Brigades. Iraq had a small navy of 
possibly 30 to 50 small vessels and auxiliaries, including some hovercraft 
and patrol boats. Iraq had captured several Kuwaiti naval assets, including 
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a 57-meter guided missile patrol combatant, several 45-meter Exocet- 
capable missile attack boats, and several utility craft.1%” 


Few people realize that the first shots of Desert Storm were fired by 
U.S. Navy ships.1°° In the early morning hours of January 17, U.S.S. San 
Jacinto (CG 56) fired the first Tomahawk missile toward Iraq from her 
position in the Red Sea. Only moments later, U.S.S. Bunker Hill (CG 52) 
followed suit from the Persian Gulf. Soon, seven other U.S. ships began 
firing Tomahawks at Iraq’s offensive military capabilities? in what was the 
first combat test of the Tomahawk cruise missile system.? 


The success of this missile and other sophisticated weapons systems 
marked a unique aspect of the desert war—it was easier to comply with the 
rules of war and to cause less collateral damage and fewer civilian 
casualties precisely because the weapons were so sophisticated and so 
accurate. Concomitantly, such weapons were used with less risk to coalition 
forces and, hence, fewer U.S. and coalition casualties. 


Most naval operations during Desert Storm consisted of the 
traditional forms of naval engagement—naval gunfire support, surface 
action against Iraqi patrol boats and other naval craft, and combat search 
and rescue of downed pilots. Targeting was very tightly controlled by the 
Central Command, and targeting issues were joint-service issues rather 
than Navy issues. The magnitude of the targeting operations does not allow 
complete discussion here, hence this paper will focus very briefly on the 


basic laws of targeting and will discuss targeting as it was evidenced by 
naval operations. 


The law of naval targeting is premised on three fundamental 
principles of the law of armed conflict: (1) The right of belligerents to 
adopt means of injuring the enemy is not unlimited; (2) it is prohibited to 
launch attacks against the civilian population as such; and (3) distinctions 
must be made between combatants and noncombatants, to the effect that 
noncombatants be spared as much as possible.?01 
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Only objectives of military importance may be attacked, but suffi- 
cient force may be used to destroy those objectives. Unnecessary collateral 
destruction must be avoided to the extent possible, and unnecessary human 
suffering must be prevented to the extent that can be accomplished 
consistent with mission accomplishment and the security of the force. All 
reasonable precautions must be taken to ensure that only military objec- 
tives are targeted and that civilians are spared as much as possible. 


Proper military objectives include objects which effectively contrib- 
ute to the enemy’s war-fighting / war-sustaining capability and whose 
destruction would constitute a definite military advantage under the 
circumstances. Such targets may include military objectives; certain geo- 
graphic targets; military administrative, personnel, and communications 
facilities; and certain economic targets. 


In Desert Storm, the Navy’s Tomahawk missile performed with a 
remarkable 80-85% efficiency rate.2°2 Although its payload is small in 
comparison to modern bombers, its accuracy was without equal in the 
destruction of surface-to-air missile sites, command and control centers, 
electrical power facilities, and Iraq’s presidential palace. The missile’s 
accuracy is a result of its sophisticated electronics system and extensive 
programming. The missile follows guidance directions from its own 
on-board computer, and, skimming the ground at 100 to 300 feet to avoid 
enemy radar, literally “reads” the terrain to its target. The Tomahawks 


were especially useful in hitting targets too dangerous for pilots to 
attempt.2% By the end of the second day of Desert Storm, Navy ships 
(including a submerged submarine in the Red Sea) had launched 216 
Tomahawk missiles.2* Even after other weapons had been diverted to 
secondary targets, the Tomahawk continued hitting primary targets be- 
cause its “pinpoint accuracy” resulted in a low risk of collateral damage.?° 


Antiship missile attacks used the Harpoon cruise missile, which had 
been previously tested in combat against Iranian ships in 1988, after U.S.S. 
Samuel B. Roberts (FFG 58) was hit by Iranian mines. Stand-off land-attack 
missiles (SLAMs), deployed from carrier-based aircraft, allowed pilots to 
attack high-value, fixed land targets and ships from more than fifty miles 
away. This missile also is extremely sophisticated, with a mid-course 
guidance system and video aim-point control, to provide precision strike 
capability. The high-speed anti-radiation missile (HARM) proved effective 
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in destroying electronic emitters, especially those emitters associated with 
radar sites used to direct anti-aircraft guns and surface-to-air missiles.2% 


Another Desert Storm success story for the U.S. Navy use of 
high-tech weaponry to reduce human losses was the Unmanned Aerial 
Vehicle (UAV), also called the Remotely Piloted Vehicle (RPV). This tiny 
vehicle, equipped with a television camera that relays live battlefield 
pictures back to its launch site, was used to direct gunfire and gather other 
real-time information from behind enemy lines without risking the lives of 
airborne or ground-based spotters. In a remarkable and unplanned 
accomplishment, one such vehicle is credited with causing the surrender of 
hundreds of Iraqis. As the unmanned vehicle flew over the Iraqi lines, 
several hundred Iraqi soldiers chased it waving a white flag and raising 
their hands in surrender?” 


The Navy also performed traditional low-tech missions. U.S.S. 
Nicholas (FFG 47) and the Kuwaiti vessel Istiglal (P 5702) carried out the 
first surface engagement of the war when they attacked nine oil platforms 
believed to be Iraqi observation posts and anti-air platforms, taking 
twenty-three prisoners.2% In another engagement, a Navy frigate, U.S.S. 
Curts (FFG 38), was tasked to assist in the capture of the island of Qurah, 
about fourteen miles from Kuwait. The island was considered an Iraqi 
intelligence post and a base for minelaying operations. It became the first 
piece of Iraqi-captured Kuwait recovered from Iraq. U.S.S. Curts closed 
the island and opened fire with its guns. The struggle lasted six hours.? 
Afterwards, Curts sent in helicopters to recover twenty-nine prisoners.1° 
This engagement was only one of many in which naval vessels, acting in 
concert with airborne forces, cleared oil rigs, platforms, and terminals, as 
well as islands adjacent to the Iraqi and Kuwaiti coastlines, of Iraqi 
personnel supporting enemy operations against coalition forces.?1 


: These platforms and off-shore islands were critical military targets. 
The carrier-based aircraft conducting strike operations into Iraq and 
Kuwait had to fly directly over the platforms and islands. While Iraq 
possessed a viable radar system, the islands and platforms were not so 
important; but, once the radar system was destroyed by coalition air strikes, 
Iraq relied on the islands and platforms as early-warning observation posts. 
The Vietnam experience taught U.S. military planners that such primitive 
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systems could be highly effective, and they had to be placed out of action. 
A series of joint ship / aircraft commando raids accomplished that 
mission.?2 


Over 170 coalition naval forces effectively established sea control in 
the Persian Gulf and Red Sea. As a result of coalition naval operations, the 
Iraqi Navy was limited in its area of operations. It remained largely within 
the straits by Bubiyan Island and Umm Qasar.?13 On January 30, however, 
it attempted a run to Iran, perhaps following in the footsteps of its aviator 
compatriots who had flown their combat aircraft to Iran. The “Battle of 
Bubiyan” was the result, in which numerous Iraqi vessels—including patrol 
boats, minesweepers, and various support craft—were attacked by coali- 
tion air and naval units, resulting in the wholesale defeat of Iraq’s meager 
naval force. Of approximately twenty ships that tried to escape, only one 
damaged OSA-II missile patrol boat got through.21* Coalition forces also 
captured thirty-five sailors attempting to flee in their boats to Iran.?*5 


This virtual elimination of the Iraqi navy opened the way for the 
next phase in the Gulf War—the bombardment of Iraqi positions in Kuwait 
by the battleships U.S.S. Wisconsin and U.S.S. Missouri. Battleships made 
significant contributions in Desert Storm, though their days were to be 
numbered as even those which participated in Desert Storm have been 
“mothballed.” The battleships’ presence off the shore of Khafji shored up 
Saudi defenses along the coast and helped the Saudis breach the defensive 
barriers in their sector. The battleships harked back to World War II as 
they bombarded Iraqi shore positions in occupied Kuwait in preparation 
for the ground assault.21° This bombardment contributed greatly to the 
amphibious deception. Shallow water extended well offshore, and only the 
16-inch guns could reach the shore, contributing to the Iraqi belief that the 
defenses were being prepared for an amphibious landing.?1” 


The Navy concentrated on those targets that posed a threat to 
operations in the Northern Persian Gulf: Iraqi missile-capable ships; 
Silkworm launchers; minelayers; off-shore oil rigs and platforms; missile 
and mine storage depots near Kuwait City, Basra, and Umm Qasar; patrol 
boats; and shore-side naval facilities. By the end of the campaign, coalition 
forces had sunk 13 Iraqi combatants, 3auxiliaries, and.3 amphibious ships 
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and had damaged 1 combatant, 4 auxiliaries and lamphibious vessel. By 


February 3, 1991, Iraqi naval forces had been rendered “combat ineffec- 
tive.”218 


Coalition navies also participated fully in the naval operations of 
Desert Storm. As previously mentioned, the Kuwait Navy ship Istiglal 
participated in the attack on the Dorra oil field platforms with U.S.S. 
Nicholas. A sampling of the coalition forces’ reports to the Security Council 
shows the type of support the coalition navies provided. Saudi Arabia’s 
Navy conducted a total of 24 naval attacks, while Navy aircraft carried out 
192 sorties patrolling and providing naval operations support.) Italian 
naval forces continued their mission of maritime interception, patrolling 
and escort in the Gulf, always within the coalition framework.2”° Canada 
provided air defense of multinational shipping and Canadian ships oper- 
ated “in support of multinational naval operations.”221 And the list could 
continue as many coalition forces directly participated in the operations, 
while others provided escort and support duties. 


In accordance with the Second Geneva Convention,~? the United 
States placed two hospital ships in the Gulf and duly notified Iraq and the 
Security Council of the location and markings of the ships. The letter to 
Iraq and the Security Council provided the exact dimensions and config- 
uration of the ships, explained the white exterior surfaces with large red 
crosses on the side of the hulls and the horizontal surfaces, and noted that 
“both ships are equipped specially and solely to assist, treat, and transport 
wounded, sick and shipwrecked” personnel. The letter expressed the 
expectation the ships would be afforded the protection they were entitled 
under international law, including the Second Geneva Convention to which 
all parties to the conflict were parties.7> 


In a letter to the Security Council reporting the initiation of armed 
action against Iraq, the United States pledged to conduct all operations 
consistently with the applicable law of armed conflict: 


The military actions initiated by the United States and other 
States co-operating with the Government of Kuwait are 
being carried out in full compliance with the applicable law 
‘of armed conflict. The purpose of these actions is the 
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liberation of Kuwait, not the destruction, occupation or 
dismemberment of Iraq. They are directed strictly at military 
and strategic targets and every effort has been made to 
minimize civilian casualties. The United States hopes that 
these actions will be concluded as soon as possible consistent 
with the full implementation of resolution 660 and all 
subsequent relevant resolutions and the restoration of inter- 
national peace and security in the area.”4 


From most public reports, it appears the United States met that 
promise. Although there have been voices of disagreement,?> other 
commentators suggest the United States carefully conducted the combat 
operations to remain within the restraints of the laws of armed conflict. 
One commentator who has been closely involved in ROE for over a decade 
describes the U.S. efforts as follows: 


The [US Commander in Chief, Central Command] rules of 
engagement .. . reflect the traditional concern of U.S. forces 
for avoidance of incidental injury to innocent civilians. 
Missions are planned with the admonition to take reasonable 
measures to minimize collateral civilian casualties, consistent 
with mission accomplishment and allowable risk to U.S. and 
allied forces. Measures to minimize collateral damage to 
Civilian Objects are not to include steps that would place U.S. 
and allied lives at greater or unnecessary risk. Based upon 
data from the Joint Munitions Effectiveness Manual, rather 
than the whims and fears of Washington politicians, mission 
planners determine the appropriate munitions and delivery 
parameters for each target. Maximum suppression of enemy 
air defenses, to include electronic warfare, is integrated into 
strike plans to allow minimum distraction of strike crews 
from their goal of putting bombs on target. Targets in 
populated areas can be attacked, but aircrews are not to 
bomb if there is uncertainty in target identification.226 
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In fact, a significant percentage of the sorties by attack aircraft 
returned to base without delivering their weapons when the aircrews were 
unable to establish positive identification of a target in populated areas.?27 


The only possible objection to a target discussed in this section 
would be the destruction of the Iraqi royal palace. Evidence that the palace 
was also a heavily fortified communications, command and control center, 
however, rendered it susceptible to attack as a legitimate miiitary objective. 


IV. ROLE OF THE INTERNATIONAL LAWYER 


As in no other previous conflict, international lawyers played a 
major role during Desert Shield / Desert Storm. From the drafting of the 
Security Council resolutions, to the naming and implementation of the 
Maritime Interception Operations, to the conduct of the armed hostilities, 
lawyers participated in every aspect of the decision-making process. 


The most high-powered group was the so-called War Powers 
Group, an assembly of the administration’s top legal talent under the 
“chairmanship” of White House Counsel C. Boyden Gray. The group was 
created in 1983, by then-White House Counsel Fred Fielding, to foster 
advance planning and improve personal working relationships among key 
administrative agencies during the Lebanon hostilities. Fielding had con- 
cluded legal business was too ad hoc, and not every interested agency had 
an Oppoitunity to provide legal input. The War Powers Group was his 
solution—so that whenever “even a whisper” of war-powers issues might 
arise, the group could be called together.28 


In addition to C. Boyden Gray, during Desert Shield / Desert Storm 
the War Powers Group consisted of the Department of Defense General 
Counsel, the Legal Advisor to the National Security Council, the Legal 
Advisor to the State Department, Assistant Attorney General for the 
Department of Justice Office of Legal Counsel, the General Counsel to the 
Central Intelligence Agency, and two legal counsel to the Chairman of the 
Joint Chiefs of Staff. Together they met to “keep the legal house in order, 
dotting all the i’s and crossing all the t’s.” The group reviewed the decision 
and the language of President Bush’s report to Congress under the War 
Powers Act when the first American troops went to Saudi Arabia in August 
1990. It considered legal issues surrounding the Navy’s interception of 
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vessels in the Persian Gulf and Red Sea; and it prepared the legal 
framework for armed conflict after January 16, 1991.229 


In addition to the administration’s civilian attorneys, military law- 
yers were closely involved in legal issues of Desert Shield / Desert Storm. 
Attorneys in the Judge Advocate General’s Corps of the Army, Navy, and 
Air Force, as well as uniformed Marine Corps and Coast Guard lawyers, 
played an important role in every aspect of the operation. The active 
involvement of these military lawyers is the continuation of a trend that 
began after Vietnam and accelerated in the 1980’s—“‘that military attor- 
neys have been taking an increasingly active part in laying the legal 
groundwork for planning modern military operations.”%° This practice is 
known as “operational law” and has been offered as a specialized field of 
study at military law schools since the 1980’s. The objective is to ensure that 
operations are conducted within the confines of international and domestic 
law.231 


Since so much of the activity in Desert Shield revolved around the 
Maritime Interception Operations, the Navy and Coast Guard lawyers 
were especially involved. Military lawyers drafted legal annexes to opera- 
tions plans and held major roles in drafting the ROE. For example, 
Commander Hinkley was closely involved in drafting the MIF operations 
orders for the Middle East Force and in coordinating and implementing 
those orders—both up and down the chain of command.?72 Commander 
Hinkley comments that, from the generic wording of Resolution 665 to the 


specific maritime implementation of the resolution at the individual ship 
level, the lawyers were on the “cutting edge” of developing international 
law. The lawyers were especially involved in the interpretation and 
application of the ROE on-scene, dealing with questions concerning the 
use of force—such as whether and when to fire warning shots—on a daily 
basis. 


Military attorneys from all services were involved in the interpreta- 
tion and application of all the Security Council resolutions. Even as the 
resolutions were being drafted, the State Department consulted with the 
Department of Defense, which provided input into the language used in 
the resolutions.43 The Navy’s International Law Division, in particular, 
worked closely with attorneys in the Department of Defense and State, 
putting in place the rules and procedures for the Maritime Interception 
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Operations, the ROE and use of force, bilateral relations with allied 
governments, logistical support arrangements, and numerous other issues 
affected by the law of armed conflict, such as the status of hospital ships 
and medical treatment for enemy prisoners of war. 


This close involvement of military lawyers was enhanced by the 
administration’s confidence in and reliance on its subordinate commanders 
to actually conduct the operations under their responsibility. Very early in 
the Desert Shield operation, it was evident the President and his civilian 
advisers had given “extraordinary leeway... making all the military 
choices” to Chairman of the Joint Chiefs of Staff, General Colin Powell, 
and his senior officers. One four-star officer noted “There is no Lyndon 
Johnson or Bob McNamara picking targets or deciding which ops plan to 
use. ’234 


One positive result of this procedure is that, especially after Desert 
Storm began, the operational commanders, with the advice of their 
lawyers, were able to use the full extent of the laws of armed conflict to 
complete the mission, rather than being constrained by nonmilitary 
considerations from Washington. 


Colonel Hays Parks, Chief of International Law in the Office of the 
Judge Advocate General of the Army, describes the effect of the new 
philosophy. The authority and responsibility to plan and execute the 
military mission were returned to the theater commander. The U.S. 
Commander in Chief of the Central Command developed his war plans 
based on national objectives and the mission assigned by the National 
Command Authorities (the President and the Secretary of Defense). The 
Central Command prepared its ROE and target list, which were approved 
by General Powell and the National Command Authorities.?>° 


Certainly the change in philosophy since Vietnam is partially due to 
the highly sophisticated, discriminate weapons now available to the U.S. 
forces. The precision with which these weapons can identify and destroy a 
target results in far fewer collateral casualties and less risk to aircrewmen 
and ships’ crews. The change in philosophy is also partially due to the 
desire of the administration not to repeat the mistakes of Vietnam, and to 
President Bush’s personal management style which eschews the microman- 
agement of some of his predecessors.2°* But, for whatever reason, the 
special trust and confidence returned to the battlefield commander have 
also increased greatly the responsibility and viability of the role of the 
military lawyer. As an attorney in the Navy’s International Law Division 
stated, “It used to be you’d get called in only after a problem. Now, the 
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more difficult job is in thinking ahead to the issues you’re likely to 
encounter to minimize the legal difficulties.”” 


Such reliance by the National Command Authorities on their 
military commanders, and by the military commanders on their lawyers, 
bodes well for the prosecution of future conflicts. To be able to act legally, 
to the maximum extent of the law, is, after all, one of the values of having 
rules of armed conflict. 


Vv. CONCLUSION 


This review of the influence of law on sea power in Desert Shield / 
Desert Storm shows that D. P. O’Connell’s analysis is as viable and 
persuasive today as it was when his work was published in 1975: 


1) Countries whose concern is to contain the 
ambitions of others, or to exert a comparable influence, 
must have a philosophy of law in relation to sea 
power... .28 


2) [T]he law, to be the decisive arbiter of the 
situation, has to have the requisite political, and hence 
psychological, support.?39 


3) [FJor naval power to be used effectively for the 
resolution or promotion of international disputes, the 
seizure of the advantages afforded by the rules of 


international law is central to the concept of operations 
240 


4) [W]herever naval forces are committed... for 
the purpose of asserting or protecting rights in sea 
areas which are subject to legal dispute, a primary 
axiom is that the forces used must be superior, or at 
least capable of the requisite degree of support in the 
event of a challenge.2* 


All four factors were present in the Persian Gulf. The United States 
developed a clear legal philosophy—both in the macro-sense by its 
invocation of Article 51 as the basis for its actions, and in the micro-sense 
of the specific actions allowed to naval vessels and aircraft as they 
implemented the Security Council resolutions. Yet the key was to maintain 
international solidarity—by garnering the requisite political support for the 
United States legal position. That was not always possible in the exact 
terms the United States desired, given the differing religions, politics, and 
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philosophies of the nations involved. Whenever old enemies are working 
together toward a common goal, compromises must necessarily be made. 
The United States and some of its European allies declined to use the full 
extent of their legal authority, especially between August 2 and the passage 
of Resolution 678 on November 29, to ensure the continuation of the 
political support which was so necessary to the success of the operation. 
After January 16, however, the advantages afforded by the rules of 
international law were fully seized, as coalition forces carefully targeted 
Iraqi and Kuwaiti positions consistently with the law, without being 
hampered by unnecessary concerns so prevalent during Vietnam. The 


result, of course, was that superior forces obtained a conclusive military 
victory. 


Whether the military action was halted too early because of political 
considerations is still under debate. Other lessons learned are clearer: 


1. Naval blockade is a versatile weapon that can be used to 
good effect against a nation dependent on the sea, although not without 
economic costs to the blockading state or states and not without the 
luxury of unlimited time to allow the blockade to take effect. The law of 
naval blockade is being rewritten, however, as it is tailored specifically to 
the needs of each particular situation. The opprobrium attached to the 
term “blockade” should be discarded because it prevents an honest 
acknowledgment of legal realities. The old law relating to naval 


blockade should be reviewed and revised in light of state practice since 
World War II, and a new statement of that law should be provided. 


2. Naval presence is as vital an element of deterrence as it has 
ever been, and the freedom of the seas must be protected against any 
encroachment. 


3. The core dual principle of modern world order (that 
aggressive attack is prohibited and that necessary and proportional force 
may be used in response to such an attack) is alive and well; but, it is so 
only because it has been exercised and vigorously applied by those 
Opposed to aggression and committed to a peaceful world order. In fact, 
the application of that principle in Desert Shield / Desert Storm has 
resulted in an invigorated United Nations with a whole new arsenal of 
“weapons” in its armory. The U.N. Charter has been flexible enough to 
adapt to the political realities of the international community. The new- 
found authority under Chapter VII, based in the “penumbra” of Articles 
39, 41, 42 and 51, provides for a flexible response to future world crises. 
As for the future, the U.S. naval presence in the Persian Gulf will not 
‘disappear soon. Though President Bush committed to the removal of 
U.S. ground troops as soon as possible, General Powell acknowledged 
that the naval presence would continue and could increase.**2 
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United States goals for the future are clear: 


In the long run, we seek a stable Gulf in which the 
nations of that region and their peoples can live 
in peace, free of the fear of coercion. We seek a 
region in which change can occur and legitimate 
security concerns can be preserved peacefully. 
And we seek a region in which energy supplies 
flow freely.243 


To accomplish those goals, the Navy will be on station, as always, 
keeping the sea lanes open, showing the flag, upholding national policy. 
That is the ultimate lesson of the Persian Gulf. 





243. Secretary of State James Baker, The Persian Gulf Crisis in a Global Perspective, 
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OPERATION DESERT STORM: STARK 
CONTRASTS IN COMPLIANCE WITH THE 
RULE OF LAW 


Colonel James P. Terry USMC" 


I. INTRODUCTION 


United States air, ground, and naval forces assigned to the U.N.- 
sponsored Coalition in Desert Shield/Desert Storm have endured legal 
scrutiny unlike that of any other military campaign within recent memory. 
Additionally, unlike other recent combat in which U.S. forces have been 
involved (Vietnam, Grenada, and Panama), their involvement was con- 
cluded under the threat of unlawful chemical strikes and under the threat 
of indiscriminate surface-to-surface missile (SCUD) attacks. Nevertheless, 
the Coalition forces carefully adhered to both the law regarding means and 
methods of warfare and the protections to be accorded the victims of 
armed conflict. Conversely, the Iraqi forces operated with no apparent 
sense of legal obligation. 


This article begins with a discussion of Iraq’s invasion of Kuwait and 
the response of the United States and its Coalition partners, leading up to 
the decision to use force. It then examines the conduct of armed hostilities 
by both sides during the war. The article concludes with some observations 
on the role of law in the successes and failures of the post-war enforcement 
regime in Iraq. 


II. INVASION AND COLLECTIVE RESPONSE 


A. The Invasion of Kuwait 


On August 2, 1990, an Iraqi Force of over 100,000 troops and 
several hundred tanks invaded Kuwait with great precision. The Kuwaiti 
military, consisting of only 20,000 men and 250 tanks, was quickly routed; 
the Emir and Crown Prince (who also served as Prime Minister) fled to 
Saudi Arabia. 


The invasion followed by less than one day the collapse of negoti- 
ations on financial and territorial claims made by Iraq’s Saddam Hussein. 
Iraq’s rationale for invasion was multi-faceted. In July 1990, Iraq was 
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burdened with a huge $82 billion debt, largely as a result of its 1980-88 war 
with Iran. Twenty five billion dollars of this amount was owed to Kuwait’s 
Emir, who also claimed and administered the contested islands of Warba 
and Bubiyan, which controlled Iraqi access to the Persian Gulf. Kuwait had 
also sown displeasure in Baghdad in early 1990 by producing more than its 
OPEC allocation of crude oil, thus helping to drive down world prices. In 
Iraq’s view, the invasion further served to resolve a long-standing territorial 
grievance dating to the British demarcation of Arab borders in 1922, after 
the collapse of the Ottoman Empire. 


B. The Conflict as Bounded by International Law 


The law governing the actions of participant States in the Gulf War 
can be found in both custom and convention. International conventions 
shaping the actions of the Parties on the battlefields of Kuwait and Iraq 
largely codify customary international law and include restrictions on the 
means and methods of warfare, and requirements for the treatment of 
victims of the conflict. In addition to the U.N. Charter! and Hague 
Convention IV of 19072 addressing weapons and modalities of warfare, the 
1949 Geneva Conventions,’ which provide protections for noncombatants 
and those “hors de combat,” were also applicable to all Parties. 


Because of the threat posed to the Coalition of States that 
mobilized to oppose Iraq by the possible Iraqi use of chemical and 
biological weapons, the prohibitions within the 1925 Geneva Protocol‘ 
became important as well. The United States, its Coalition partners (except 
Oman and United Arab Emirates (UAE)), and Iraq are Parties to this 
agreement, which prohibits the use of chemical and bacteriological (bio- 
logical) weapons in time of war. Both Iraq and the United States filed 
reservations? to this treaty providing they would not engage in first use of 
these weapons, but would not be precluded from response “in kind” if they 
were attacked. The United States is also a Party to the 1972 Convention on 
the Prohibition of Development, Production and Stockpiling of Bacterio- 
logical and Toxin Weapons and on Their Destruction;® Iraq only became a 
Party on April 18, 1991. 


Several important conventions addressing the law of armed conflict 
had no legal application to the Gulf War. These include the 1977 Protocol 





U.N. Charter, June 26, 1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153. 

Hague Convention No. IV Respecting the Laws and Customs of War on Land, 18 Oct. 
1907, 36 Stat. 2227, T.S. No. 539. 

The Conventions are reprinted, with background material, in International Committee 
of the Red Cross, Geneva Conventions of 12 Aug. 1949 (2d ed. 1950). 

Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, 
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I Additional to the Geneva Conventions of 1949 (Protocol I); the 1977 
Convention on the Prohibition of Military or Any Other Hostile Use of 
Environmental Modification Techniques* (ENMOD Convention); and the 
1980 Convention on Prohibitions or Restrictions on the Use of Certain 
Conventional Weapons.° Protocol I was intended to modernize the law of 
war by updating and strengthening the 1949 Geneva Conventions, but had 
objectionable provisions resulting in rejection by the United States, Great 
Britain, France, Israel, and Iraq. The ENMOD Convention, which outlaws 
environmental modifications of a hostile nature, was ratified by most 
Coalition states, but not by Iraq. Because it requires one Party to enforce 
an action against another Party, it did not apply in Desert Storm. The 
Conventional Weapons Convention, proscribing certain especially debili- 
tating instruments in combat (such as certain uses of flame weapons, 
certain mines and booby traps) had no direct applicability because the 
Parties to that conflict were not Parties to the Convention. Nevertheless, 
while all Coalition activities were consistent with its language, Iraqi actions 
would have violated those provisions addressing booby traps and certain 
land mines. 


C. Response to Iraqi Aggression 


The actions undertaken on behalf of Kuwait were pursued under 
Chapter VII of the United Nations Charter.?° On the day of the invasion, 
the Security Council condemned the invasion and demanded that Iraq 


“withdraw immediately and unconditionally all its forces” (Resolution 
660). On August 6, 1990, the Council ordered a comprehensive trade and 
financial embargo (Resolution 661). On August 9, the Council voted 15-0 
to declare null and void Iraq’s purported annexation of Kuwait of August 
8 (Resolution 662). On August 18, the Council again voted 15-0 to demand 
that Iraq free all detained foreigners (Resolution 664). Resolution 665 
reflected an acceptance of the U.S. position that force might be necessary 
to enforce the sanctions. As the embargo authorized by Resolution 661 
continued, some countries began to suggest they would allow food 
shipments to Iraq. Resolution 666 allowed distribution to those most in 
need, but not to the Iraqi military. 


The Council continued to be concerned with strict compliance with 
the embargo. One issue which arose was whether aircraft flying to Iraq 
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were adhering to the economic sanctions. Resolution 670, adopted on 
September 25, directed States to take steps to ensure their aircraft or 
aircraft flying over their territory were in compliance with the embargo 
imposed by Resolution 661. On October 30, the Security Council tightened 
the pressure on Baghdad by approving Resolution 674, which laid the 
groundwork for seizing the Iraqi assets that had been frozen around the 
world. Resolution 674 declared Iraq responsible for all damage and 
personal injuries resulting from its invasion and illegal occupation of 
Kuwait; it further requested States to collect relevant information regard- 
ing their claims and those of their nationals and corporations “for 
restitution or financial compensation by Iraq.” Finally, when it was 
apparent that these lesser measures were inadequate, the Council autho- 
rized (in Resolution 678 of November 29) “all necessary means” after 


January 15, 1991, to enforce its edict that Iraq withdraw all forces from 
Kuwait. 


The resulting use of force against Iraq pursuant to U.N. authoriza- 
tion and the right of collective self-defense embraced the customary 
principles of necessity and proportionality. As shown below, the forces of 
the U.S. Central command, and those of the Coalition partners, carefully 
avoided intentional destruction of civilian objects not imperatively re- 
quired by military necessity, and avoided directly attacking civilians not 
taking part in the hostilities. Coalition forces adhered to these principles 
through target selection and the matching of available forces and weapons 


systems to selected targets and Iraqi defenses, notwithstanding Iraq’s 
violations of its law of war obligations toward the civilian population and 
civilian objects. 


Iraq’s actions also raised serious issues in the period after the initial 
invasion of Kuwait. It took hostages in Kuwait and in Baghdad, it violated 
the rights of prisoners of war under the 1949 Geneva Conventions, and its 
forces committed other war crimes. These acts are only now being fully 
addressed within the United Nations. 


III. CONDUCT OF THE OCCUPATION AND THE WAR 
A. Hostage Taking 


When Iraqi forces entered Kuwaiti territory on August 2, the 
provisions of the Geneva Civilians Convention (GCC)? were immediately 





The concept of “necessity” in the law of armed conflict permits only that degree and 
kind of force, not otherwise prohibited by the law, required for the partial or complete 
submission of the enemy with a minimum expenditure of time, life, and physical 
resources to be applied. Conversely, “proportionality” implies that the employment of 
any kind or degree of force not required for the purpose of the partial or complete 
submission of the enemy with a minimum expenditure of time, life, and physical 
resources is prohibited. 

Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 
Aug. 1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287. 





NAVAL LAW REVIEW XLI 


applicable. By its actions, Iraq had become an Occupying Power in 
Kuwait, with specific obligations to the Kuwaiti people and other 
third-country civilians in Kuwait and in Iraq. Although Iraqi officials were 
quick to claim that U.S. citizens in Iraq and Kuwait were spies, Security 
Council Resolution 664 of August 18, 1990, made clear that the Iraqi 
Government was obliged to comply completely with the GCC, and 
carefully outlined its legal obligations with regard to foreign civilians under 
Iraqi control. The Resolution obligated Iraq to allow the departure of U.S. 
citizens and other third-country nationals from Kuwait or Iraq unless 
national security dictated otherwise. Under Articles 5, 42, and 78 of the 
GCC, Iraq could intern foreign nationals in Iraq only if internal security 
made it “absolutely necessary,” or in Kuwait only if “imperative.” Iraq did 
not assert either of these provisions in defense of its illegal hostage taking. 


The conduct of the Iraqi Government was the more onerous 
because of its placement of U.S. and other forced detainees in or around 
military targets as “human shields,” in violation of Articles 28 and 38(4) of 
the GCC. This act, coupled with the taking of hostages in violation of 
Article 34 of the GCC, unlawful deportations in violation of Article 49 of 
the same Convention, and compelling hostages to serve in the Iraqi 
military, were all grave breaches under Article 147 of the GCC, and thus 
punishable as war crimes should trial and conviction result."4 


As a result of intense international pressure, noncombatant hos- 
tages from the United States and other third Parties (except Kuwaitis) 
were released in December 1990, well before the commencement of 
Coalition combatant operations. Not only did Iraq not release Kuwaiti 
civilians, but it seized many more during the final phase of Operation 
Desert Storm and used them to shield retreating Iraqi forces from 
Coalition forces liberating Kuwait. 


B. Civilians in Occupied Kuwait 


Iraq treated Kuwaiti civilians in the occupied state brutally. The 
Government of Kuwait estimates that 1,082 civilians were murdered during 
the occupation, with many more forcibly deported to Iraq. The August 2 
invasion implicated not only the GCC on behalf of Kuwaiti citizens, but 
also the 1907 Hague Convention IV Respecting the Laws and Customs of 
War on Land, the 1948 Genocide Convention,!® and the 1954 Hague 





13. Id. Arts 47-78 describe the requirements and responsibilities imposed upon a nation 
occupying territory of an adversary. 
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Convention which can make a prima facie case. 
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16. Convention on the Prevention and Punishment of the Crime of Genocide, 9 Dec. 1948, 
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Convention on the Protection of Cultural Property.’” Although Iraq is not 
a Party to the 1907 Hague Convention, the International Military Tribunal 
at Nuremburg stated in 1946 that its rules are “recognized by all civilized 
nations ... as being a declaration of the laws and customs of war.”’?® 


From the outset, Iraqi forces and its government leaders denied 
Iraq’s status as an Occupying Power. That denial was belied, however, by 
Iraq’s claiming Kuwait as the 19th Iraqi Province and its transfer of a part 
of the Iraqi civilian infrastructure into occupied Kuwait for the purpose of 
annexation and resettlement, both of which constituted a clear violation of 
Article 49 of the GCC.19 


Similarly, the confiscation of certain private and public Kuwaiti 
property was prohibited by Articles 46, 53, 55, and 56 of the Regulations 
annexed to Hague Convention IV. Confiscation of private property is 
prohibited under any circumstance, as is the confiscation of municipal 
public property. Confiscation of immovable national public property (e.g., 
buildings) is authorized and its use allowed, but it may not be damaged. 
Movable national public property may not be seized without a military 
requirement for its use, and is subject to cash compensation at the 
conclusion of hostilities. Iraq violated each of these requirements. 


The provisions of the 1954 Hague Convention (concerning cultural 
property) were applied by all Parties to the Coalition. Although the United 
States is not Party to the Convention, it specifically applied its provisions in 
its targeting portfolios. Article 4(1) of the Convention provides specific 
protections for cultural property, to include shrines, temples, and recog- 
nized structures of national and religious significance.2° Waiver of these 
protections is permitted under Article 4(2) in the case of “imperative 
military necessity,” such as when an enemy uses otherwise protected 
property to shield lawful military objectives. An example during Desert 
Storm was the parking of Iraqi combat aircraft contiguous to the ancient 
Temple of Ur.?! Despite these actions, U.S. and other Coalition members 
made every attempt to respect Iraqi cultural property. 


The most disturbing abuse of civilians witnessed during the Gulf 
Conflict concerned the obvious attempt to destroy the identity of the 
Kuwaiti people in violation of the Genocide Convention. The 1948 





17. Convention for the Protection of Cultural Property in the Event of Armed Conflict, 14 
May, 1954, in Schindler & Toman, The Laws of Armed Conflicts 529 (1973). 

18. International Military Tribunal (Nuremburg), “Judgement and Sentence,” 41 A.J.I-L. 
172 (1947). 

19. Art. 49 provides, in part, “The Occupying Power shall not deport or transfer parts of 
its own civilian population into the territory it occupies.” 

20. During careful review of proposed target lists, both Service judge advocates and judge 
advocates assigned to the Joint Staff ensured that Art. 4(1) was carefully adhered to, 
even though the United States is not a Party to the 1954 Convention. 

21. Although it was recognized by U.S. military officials that the Iraqi actions made the 


Temple of Ur a legitimate target, U.S. control of the air made it unnecessary to 
eliminate those two aircraft. 
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Convention made it an international crime to commit acts with the intent 
to destroy, in whole or in part, a national, ethnic, racial, or religious group 
as such. These acts include (1) killing members of the group, (2) causing 
serious bodily or mental harm to members of the group, (3) deliberately 
inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part, (4) imposing measures intended to 
prevent births within the group, or (5) forcibly transferring children of the 
group to another group. Evidence indicates Iraq committed acts violative 
of each of these categories except for the forcible transfer of Kuwaiti 
children to another group. Kuwaiti citizens were murdered and tortured; 
others were forcibly removed to Iraq. Women of childbearing age were 
brutalized and rendered incapable of conceiving. Collective executions 
were commonplace. Public records were collected and destroyed, and 
Kuwaiti identification cards and license plates replaced with Iraqi creden- 


tials, thus identifying the people and property as belonging to the State of 
Iraq. 


In the process of destroying the identity of Kuwait’s civilian 
population, Iraqi administrators denied those Kuwaitis who had not 
succeeded in escaping to Saudi Arabia the necessities of survival (such as 
adequate food, water, and basic medical care), in violation of Articles 55 
and 56 of the GCC. Equally significant, medical supplies and equipment in 
Kuwaiti hospitals necessary for the needs of the civilian population were 
removed in violation of Article 57 of the GCC. This brutal disregard for law 


was evident in the findings of U.S. Army war crimes investigators who 
confirmed that many Kuwaiti infants died as a result of the removal of 
infant care equipment from Kuwaiti hospitals.?2 


C. Coalition Targeting Concerns 


Targeting practices during the hostilities presented another area of 
stark contrasts. As the air and land portions of the campaign unfolded, it 
became clear that Iraq lacked any significant capability to project force into 
areas Outside of Iraq. Iraq did, however, use SCUD ballistic missiles to 
attack population centers. Under the best of circumstances, these missiles 
are indiscriminate; however, Iraq purposely employed SCUD missiles as 
terror weapons, making statements that it intended to reign random 
destruction down on enemy civilian populations. Even less excusably, Iraq 
made a number of SCUD attacks on Israel, a country not a Party to the 
conflict and not numbered among the Coalition forces. Iraq also possessed 
chemical and biological weapons capabilities that it had previously used in 
both internal and external conflicts. Iraq had made clear that their use 
would not be constrained by any legal limitations, although it apparently 
did not use either weapon during Desert Storm for practical reasons. In 
short, Iraq apparently complied with the law of armed conflict only to the 
extent it was unable, practicably, to violate it. 





22. The U.S. Army investigation was conducted in 1991 by reservists coordinated by the 
International Affairs Division, Office of the Judge Advocate General of the Army. 
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In contrast, Coalition forces placed a major emphasis on targeting 
only military and military-related targets in Iraq and occupied Kuwait 
during Operation Desert Storm. It subjected targeting to legal review at all 
levels, from the broadest war plan down to each specific mission. 


The law of targeting is based upon the customary international law 
principles of necessity and proportionality.23 Necessity requires that only 
objectives of military importance are attacked, but permits the use of 
overwhelming mass to destroy those objectives. At the same time, propor- 
tionality, the coaxial principle to necessity, requires that unnecessary 
destruction is avoided. The law of targeting, therefore, requires that, 
consistent with mission accomplishment, all reasonable precautions be 
taken to ensure that only military objectives are targeted and that civilians 
and civilian objects are protected to the extent possible. 


The customary principles described above reflect three parallel, but 
fundamental, principles of the law of armed conflict. These provide that (1) 
the right of belligerents to adopt means of injuring the enemy is not 
unlimited; (2) it is prohibited to launch attacks against the civilian 
population as such; and (3) distinctions must be made between combatants 
and noncombatants, to the effect that noncombatants are spared to the 
extent possible.”4 


Coalition forces during Desert Storm made every effort to comply 
with these requirements. They took a number of immediate steps to 


minimize the risk to noncombatants when attacking lawful targets in 
populated areas. Aircraft and munitions were selected, whenever possible, 
in order to achieve the greatest possible accuracy. Support mission aircraft 
were used to accompany and protect attacking aircraft so they could 
concentrate completely on their mission. Positive identification of targets 
was required before munitions were released. This resulted in 25 percent 
of all attack aircraft missions failing to drop their munitions. In the ground 
war, similar precautions were invoked. The maneuver plan was designed, in 
part, to avoid the heavily populated areas along the eastern coast of Kuwait 
where civilian casualties and damage to civilian objects would have been 
high. 


Despite every reasonable effort to minimize collateral damage, 
there were 2,500-3,000 civilian casualties as a result of the air campaign.”6 
This can be attributed to several causes: the integration by Iraq of its 
civilian and military infrastructure in Baghdad; Iraq’s refusal to move 





23. Supra, note 11. 
For a thorough review of these principles, see The Commanders Handbook on the Law 
of Naval Operations, NWP-9 (Rev. A) (1989). 
A discussion of the thinking that went into the decision to adopt the maneuver plan in 
Desert Storm is included in App. O to the Title V Report (on the Conduct of the 
Persian Gulf Conflict) of the Persian Gulf Conflict Supplemental Authorization and 
Personnel Benefits Act of 1991 [hereinafter Title V Report]. 
W. Arkin, Needless Deaths in the Gulf War 19 (1991). 
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critical targets outside of populated areas; and Iraq’s refusal to utilize 
available civil defense evacuation procedures rehearsed in Baghdad prior 
to the inception of the air campaign. While the casualties were significant, 
when compared to the 30,000 lost in Rotterdam during one day of German 
bombing during World War II, the Iraqi civilian losses gain some perspec- 
tive. 


The U.S. and Coalition effort to apply discrimination in all targeting 
associated with ground and air missions over Iraq and occupied Kuwait 
must be juxtaposed against the indiscriminate Iraqi practices. Not only did 
the Iraqis attempt to attack cities and other civilian objects in Saudi Arabia 
and Israel with unguided SCUD ballistic missiles, but their attacks on 
petroleum facilities in Kuwait and their fouling of Gulf waters, with no 
military advantage to be gained, reflected a total repudiation of The Hague 
and Geneva Law. 


D. Prisoners of War 


In Desert Storm, U.S. practice in dealing with enemy prisoners of 
war (EPW’s) reflected great improvement over our EPW operations in 
Vietnam.’ During the Vietnam conflict, U.S. forces experienced signifi- 
cant difficulty in providing for large numbers of captured personnel as a 
result of a lack of centralized management, inadequate training of EPW 
units, delayed establishment of a prisoner of war information center, and 
loose accountability of EP W’s. 


Coalition forces in Desert Storm carefully followed the prescribed 
tenets of the Third Geneva Convention for all EPW’s and the Fourth 
Geneva Convention (Civilians Convention) for all civilian internees. 
During the Operation, 86,743 Iraqi prisoners of war were captured, with a 
total of 69,820 EPW’s and civilian internees marshalled through U.S.- 
operated facilities between January 19, 1991 and May 2, 1991.78 During the 
earlier Operation Desert Shield, because of the Arab occupation of the 
immediate defense belt along the Kuwait-Saudi border, the Saudi Govern- 
ment handled all detained persons or Itaqi deserters. 


Centralized management of EPW operations began during Opera- 
tion Desert Shield. The National Prisoner of War Information Center was 
in place and operational well before the ground offensive began. The 
Center used a new automated program for capturing information and 
accounting for personnel which satisfied all requirements of the Third and 
Fourth Geneva Conventions. 


Consistent with the requirements for transfer in Articles 46-48 of 
the Third Geneva Convention, U.S. policy required that a formal interna- 
tional agreement approved by the Assistant Secretary of Defense for 





Title V Report, App. L, for a thorough discussion of the Vietnam difficulties in EPW 
management. 


United States EP W facilities were operational until May 2, 1991, when the last EPW 
was tumed over to the Saudis for repatriation. 
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International Security Affairs and the State Department be concluded as a 
prerequisite to transferring any EPW’s to a Coalition partner.2? Agree- 
ments were concluded with Saudi Arabia on January 15, 1991, with the 
United Kingdom on January 31, 1991, and with France on February 24, 
1991. These agreements outlined the actions to be taken by capturing 
forces in processing the prisoners and internees to the U.S. camps, through 
medical channels, and then to the Saudi Government for final repatriation. 
Officials of the International Committee of the Red Cross (ICRC) have 
described Coalition handling of Iraqi prisoners as the best ever under the 
Third Geneva Convention. 


Conversely, Iraqi treatment of the 21 captured Coalition personnel 
failed to comply with most articles of the Geneva Convention Relative to 
the Treatment of Prisoners of War. Our prisoners were denied capture 
cards; never registered with the ICRC; used in propaganda videos; paraded 
in front of the Iraqi populace; beaten, shocked, and generally mistreated; 
and denied writing privileges.*° 


Coalition prisoners were transported to Baghdad where they were 
interrogated, then incarcerated. Navy, Marine Corps, and Air Force 
personnel were confined in the Iraqi Intelligence Service Regional Head- 
quarters, a legitimate military target of the Coalition. This choice of 
detention violated Article 23 of the Geneva EPW Convention, and U.S. 
prisoners were placed at great risk on February 23, when the facility was 
bombed by USS. aircraft. Army prisoners of war were detained at the 


ArRashid Military Prison, where they remained until repatriation. The 
detention of prisoners of war in criminal confinement facilities is expressly 
prohibited by Article 22 of the EPW Convention* unless justified by the 
conduct of the prisoners themselves. Fortunately, despite these violations, 
none of the 21 Coalition prisoners of war suffered lasting physical trauma. 


E. Damage to the Environment 


A final area requiring mention is the carnage of the natural 
environment caused by Iraqi forces during Operation Desert Storm. The 
damage was unprecedented when compared to other recent conflicts. Iraqi 
forces prewired and then detonated more than 600 oil wells in occupied 
Kuwait. Additionally, Iraq dumped more than 7 million barrels of Kuwaiti 
crude oil into Gulf waters.*? The extensive and intentional damage caused 
by the fires and oil spills represents precisely the kind of vindictive and 
wanton destruction that has long been prohibited by the laws of war. This 





This process is explained in App. L to the Title V Report. 

See App. L to the Title V Report, pp. 29-33. 

Art. 23 states, in part: “No prisoner of war may at any time be sent to, or detained in 
areas where he may be exposed to the fire of the combat zone, nor may his presence 
be used to render certain points of areas immune from military operations.” 

Art. 22 states, in part, “Except in particular cases which are justified by the interest of 
the prisoner themselves, they shall not be interned in penetentiaries.” 

App. L, Title V Report, p. 49. 
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basic principle is reflected in many specific rules, such as the prohibition on 
pillage.** Even if a case could be made that these acts were accomplished 
for a military purpose, the magnitude of destruction was so out of 
proportion to the military advantage sought that it was clearly excessive 
under the circumstances.* Just as important, Iraq’s status as an occupying 


power placed it under a special obligation with respect to the property in 
Kuwait.*6 


The Iraqi case demonstrates two principles. The Hague and Geneva 
Convention rules governing armed conflict that are designed to protect 
civilian lives, health, and property also protect the environment. Second, 
knowledge of the environmental consequences of military actions affects 
the application of these rules, broadening their restraint. In other words, 
the Iraqi leadership was required to consider the effects of their actions on 
the environment, if only because failure to do so would, and did, result in 
unlawful injury to civilians and nonmilitary objects. 


The Regulations Annexed to the 1907 Hague Convention IV have 
direct application to Iraqi actions. Article 22 provides that “the right of 
belligerents to adopt means of injuring the enemy is not unlimited.” Article 
23g specifies that it is especially forbidden “to destroy or seize the enemy’s 
property, unless such seizure be imperatively demanded by the necessities 
of war.” Article 46 adds that “private property cannot be confiscated” by 
an occupying force, and Article 47 states “pillage is formally forbidden.” 
To further clarify the restrictions upon occupying powers such as Iraq, 
Article 55 states that: “the occupying State shall not be regarded only as 
administrator... of... real estate... belonging to the hostile State, and 
situated in the occupied country. It must safeguard the capital of these 
properties, and safeguard them in accordance with the rules of usufruct.” 
Had these strictures been observed by Iraq, there would have been no 
significant violation of Kuwait’s environment and that of its Gulf neigh- 
bors. 


The Geneva Conventions of 1949 built upon the requirements and 
prohibitions of the 1907 Hague Conventions. Article 50 of Geneva 
Convention I (Wounded and Sick in the Field), for example, provides that 
it shall be a grave breach for Iraq, or any State, to commit extensive 
destruction of property that is not justified by military necessity and is 





34. See, e.g. the principles reflected in Arts. 22, 23(a), 23(e), and 28 of the 1907 Hague 
(IV) Convention Respecting the Laws and Customs of War on Land; Art. 33 of the 
1949 Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time 
of War; and Arts. 35(2), 48, 51, and 57 of the 1977 Protocol I Additional to the Geneva 
Conventions. 

Art. 147 of the 1949 Geneva Civilians Convention describes as a “grave breach” of the 
Convention “willfully causing .. . extensive destruction and appropriation of property, 
not justified by military necessity and carried out unlawfully and wantonly.” 

See, e.g. the principles reflected in Arts. 46, 47, and 55 of the Regulations annexed to 
the 1907 Hague (IV) Convention Respecting the Laws and Customs of War on Land, 
as well as Art. 56 of the 1949 Geneva Convention (IV) Relative to the Protection of 
Civilian Persons in Time of War. 
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carried out unlawfully and wantonly. Article 51 of Geneva Convention II 
(Wounded, Sick and Shipwrecked at Sea) merely restates this rule. The 
Fourth Geneva Convention (Civilians Convention), while restating in 
Article 147 the general protections for the environment seen in The Hague 
Rules, also places significant responsibilities upon an occupying power. 
Article 53 provides that “any destruction by the Occupying Power of real 
or personal property belonging individually, or collectively to private 
persons, or to the State, or to other public authorities, or to social or 
cooperative organizations, is prohibited, except where such destruction is 
rendered absolutely necessary by military operations.” It can certainly be 
argued that Kuwait’s territorial seas, bays, beaches, and oil fields were 


subjected to wanton, unlawful destruction unjustified by military neces- 
sity.*” 


IV. THE POST-WAR ENFORCEMENT REGIME 


The importance of the Geneva Conventions of 1949 to Operation 
Desert Storm extends beyond the provisions of the articles themselves. An 
enforcement regime represented in articles common to each of the four 
Conventions requires that grave breaches by each of the contracting Parties 
be identified and addressed.28 Moreover, another article common to each 
requires penal sanctions.*? That article, the cornerstone of the enforcement 
regime, obligates each contracting Party to: enact implementing legislation; 


search for persons alleged to have committed breaches of the Conventions; 
and bring such persons before its own courts or, if it prefers, hand them 
over for trial to another State Party concerned. Article 146 of Geneva 
Convention IV provides further that the accused persons shall benefit from 
proper trial and defense no less favorable than the safeguards provided in 
Article 105 (and those following) of the 1949 Geneva Convention Relative 
to the Treatment of Prisoners of War. When those provisions addressing 
violations by individuals are considered in conjunction with the require- 
ment in Article 3 of Hague Convention IV (that violating States are liable 
to pay compensation to the injured State), a comprehensive scheme, and 
one appropriate for addressing Iraqi actions in the Gulf, is apparent.*° 


In comparison to those activities related to the environment 
directed by Saddam Hussein, Coalition forces planned their campaign to 
preserve, rather than destroy, human and material values to the extent 
possible. Targeting of Iraqi military installations was conducted such that 
minimal collateral damage was inflicted. The most discriminate weapons 
available were used. Psychological operations advised of opportunities to 





37. £E.g. Terry, The Environment and the Laws of War, Naval War C. Rev. 61-67 (Winter 
1992). 
Art. 51, Geneva Convention I (GCI); Art. 52, GCII; Art. 131, GCIII; Art. 148, GCIV. 
Art. 49, GCI; Art. 50, GCII; Art. 129, GCIII; and Art. 146, GCIV. 


U.N. Security Council Resolution 687, requiring Iraqi compensation to Kuwait, has its 
underpinning in Art. 3, Hague Convention IV of 1907. 
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surrender without penalty, and those surrendering were treated with 
dignity. In short, the Coalition forces were scrupulous in their adherence to 
law. 


V. OBSERVATIONS AND CONCLUSIONS 


The events leading up to the Gulf War, the Desert Shield and 
Desert Storm operations, and the follow-on Provide Comfort and Southern 
Watch initiatives will continue to be reviewed in the future because they 
represent textbook examples of both disregard for, and compliance with, 
the rule of law. In precipitating the crisis, in invading and occupying 
Kuwait, and in engaging Coalition forces, Saddam Hussein reached ever 
greater heights of ingenuity in flouting the rule of law of civilized nations. 
The Coalition forces, on the other hand, were exemplary in their compli- 
ance with both jur ad bellum (the law of self-defense) and jus in bello (the 
law of the conduct of war). 


To be fair to the United Nations, the Security Council has never 
worked harder to ensure that a victim of aggression was returned to the 
Status quo ante and that the aggressor was appropriately penalized for its 
actions. The Security Council condemned Iraq’s actions in entering Kuwait 
in Resolution 661 and demanded its complete and immediate withdrawal. 
Resolution 674 explicitly held Iraq liable for any loss or damage to Kuwait 
and its nationals for the invasion and illegal occupation of Kuwait. This was 
reaffirmed in Resolution 678 when the use of force was authorized, if 
necessary, to ensure compliance. While the U.N.-sponsored Coalition 
action successfully expelled Iraq from Kuwaiti territory, the compensation 
for damage and depletion of resources has not been forthcoming. Stone- 
walling by the Baathist regime of Saddam Hussein has come at the expense 
of the Government of Kuwait. 


Resolution 692 creates an effective regime for compensation drawn 
from Iraqi oil export revenues. This Resolution also allocates a share of 
those revenues to provide some relief to the Iraqi people. Nevertheless, 
Saddam Hussein has refused to avail himself of this opportunity, thereby 
denying compensation to Kuwait and food and medicine to his own people. 


The actions of the Iraqi leadership under Saddam Hussein not only 
frustrate the Kuwaitis’ right to reparations, but emphasize that the people 
of Iraq, with no history of democratic participation and no cohesive 
infrastructure capable of mobilizing against tyrannical leadership, will not 
only suffer from without, but more egregiously from within. This, unfor- 
tunately, has nothing to do with the law of armed conflict, but with a failed 
political system in Baghdad. 


This brief review of law of armed conflict issues arising during and 
after Desert Storm emphasizes that the failure to enforce acceptable 
behavior on the part of Iraq during and following armed conflict cannot be 
attributed to an inadequacy of law, but rather to an enforcement regime 
not fully implemented by the Member States for the United Nations. In 
form, the enforcement mechanisms are more than satisfactory. In sub- 
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stance, the United Nations has been incapable of exerting sufficient 
pressure on the Iraqi Government to enforce full compliance. 
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REGULATION OF NONPOINT SOURCES OF 
WATER POLLUTION ON PUBLIC LANDS 


Lieutenant Commander Jeffrey W. Styron, JAGC, USN * 


I. INTRODUCTION 


The single most important revelation from the National Water 
Quality Inventory Report to Congress in 1986 was that nonpoint sources of 
water pollution “represented the dominant fraction of the Nation’s 
remaining surface water pollution problem.”! Nonpoint sources were 
estimated to be responsible for contributing seventy-six percent of the 
pollution to our country’s impaired lakes, sixty-five percent of the pollution 
to our damaged rivers, and forty-five percent of the pollution to our 
degraded estuaries.? Although the runoff resulting from agricultural 
activities remains the prime source of concern, several important activities 
which occur routinely on public lands contribute a significant percentage of 
nonpoint source pollution. Resource extraction, silviculture, and various 
forms of construction combine to contribute approximately seventeen 
percent of the nonpoint source pollution to our country’s rivers and six 
percent to our nation’s lakes.* 


The U.S. Environmental Protection Agency (EPA) study did not 
break these figures down according to the ownership of the lands upon 
which these activities occurred; however, with respect to mining activities 
and forestry operations, it is safe to assume, at least with respect to the 
western states, that these activities are taking place to a greater extent on 
public lands than on privately owned lands. Also, in both lakes and rivers, 
seven to nine percent of the nonpoint source pollution is a result of “other 
sources,” which could include such activities as livestock grazing.* 


These figures verify a prediction made by the EPA in 1977, when it 
stated that “[nJonpoint sources are major contributors to water pollution. 





* Lieutenant Commander Styron is currently the Head of the Civil Law 
Department at the Naval Justice School. He received his Bachelor of Science 
degree in History from the U.S. Naval Academy in 1981. In May 1987, 
following his selection for the Law Education Program, Lieutenant Com- 
mander Styron earned his Juris Doctor from the Marshall-Wythe School of 
Law at the College of William and Mary (Order of the Coif). In May 1992, he 
received his Master of Laws degree from the University of Virginia School of 
Law, where he concentrated his studies in Environmental Law. 


1. EPA, Nonpoint Sources: Agenda for the Future 2 (1989) [hereinafter Nonpoint 
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Their contribution will remain even when treatment of point source 
discharges is improved.” As efforts to check pollution from identifiable 
point sources progress, the problems resulting from nonpoint sources are 
becoming much more apparent. State and local governments throughout 
the country are beginning to focus more attention on reduction of surface 
water pollution from nonpoint sources.® Clearly, the activities currently 
taking place on public lands must be addressed if states are going to be able 
to reach the goals established by the Clean Water Act (CWA).’ 


The CWA provides the statutory definition of a “point source” as 
“any discernible, confined and discrete conveyance, including but not 
limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 
container, rolling stock, concentrated animal feeding operation, or vessel 
or other floating craft, from which pollutants are or may be discharged.”® 
Additionally, “pollutant” is broadly defined to include virtually any 
substance that is added to water by man.° 


Unfortunately, the CWA does not provide a definition of the term 
“nonpoint source.” One definition of a nonpoint source is “a source that 
creates pollution through surface water runoff normally associated with 
rainfall.”?° Nonpoint sources of water pollution on public lands include 
timber harvesting, forest road construction, mining, livestock grazing, and 
reforestation efforts.11 The primary responsibility for dealing with water 
pollution associated with these activities on public lands resides with the 


specific federal agency charged with the proper administration, oversight, 
and management of these public lands. 





EPA, Clean Water and the Land: Local Government’s Role 3 (1977). 

Note, The Chesapeake Bay Preservation Act: The Problem with State Regulation of 
Interstate Resources, 31 Wm. & Mary L. Rev. 735, 739-49 (1990). 

CWA, § 101(a), 33 U.S.C. § 1251(a) (1988). “The objective of this Act is to restore and 
maintain the chemical, physical, and biological integrity of the Nation’s waters.” Id. 
33 U.S.C. § 1362(14) (1988). 


33 U.S.C. § 1362(6) (1988). ‘““The term “pollutant” means dredged spoil, solid waste, 
incinerator residue, sewage, garbage, sewage sludge, munitions, chemical waste, 
biological waste, radioactive materials, heat, wrecked or discarded equipment, rock, 
sand, cellar dirt and industrial, municipal, and agricultural waste discharged into 
water.” Id. 

Mandelker, Controlling Nonpoint Source Water Pollution: Can it Be Done, 65 Chi-Kent 
L. Rev. 479, 480 (1989). Professor Mandelker relies on two primary sources for this 
definition. First, EPA, Nonpoint Source Guidance 3 (1987): “NPS [nonpoint source] 
pollution is caused by diffuse sources that are not regulated as point sources and 
normally is associated with agricultural, silvicultural and urban runoff, runoff from 
construction activities, etc.” Id., n.4. Second, Wis. Stat. Ann. § 144.25(2)(b) (West 
Supp. 1988): “‘nonpoint source means a land management activity which contributes to 
runoff, seepage or percolation which adversely affects or threatens the quality of 
waters of this state and which is not a point source...” Id.at 479, n.1. 

Whitman, Clean Water or Multiple Use? Best Management Practices for Water Quality in 
the National Forests, 16 Ecology L.Q. 909, 915 (1989) and Braun, Emerging Limits on 
Federal Land Management Discretion: Livestock, Riparian Ecosystems and Clean Water 
Law, 17 Envtl. L. 43, 44 (1986). 
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This article will focus on the growing concern over nonpoint source 
pollution from the resource utilization activities which take place on public 
lands. First, the planning mandates for the federal agencies charged with 
the administration of public lands will be examined to identify any 
constraints on the management practices of these agencies with respect to 
water quality, especially in the areas of silviculture and stock grazing. The 
Statutes enacted to circumscribe the broad discretion given to the various 
federal agencies will be examined to determine their impact on nonpoint 
source water pollution. Second, this article will explore any additional 
requirements upon the federal agencies under various provisions of the 
CWA. Next, the judicial interpretation of the interplay between these 
federal requirements will be studied in two key federal court decisions. In 
the next section, the laws of the western states will be briefly examined to 
determine how they have chosen to deal with the nonpoint source pollution 
problem. In conclusion, the existing programs for controlling nonpoint 
source pollution will be evaluated and alternatives will be suggested. 


II. THE ROLE OF NFMA, FLPMA, AND NEPA IN PROTECTING 
WATER QUALITY ON THE PUBLIC LANDS 


Congress enacted the National Forest Management Act (NFMA) in 
1976, partially in response to growing concerns over the effects of forest 
road building, reforestation and, more importantly, timber harvesting— 


through such practices as clearcutting—on the water quality of the streams, 
rivers, and lakes within the national forests.5> NFMA contains both 
procedural and substantive guidelines to be followed by the Forest Service 
in managing public lands contained in the National Forest System. NFMA 
mandates the preparation of a long-range plan, at least every fifteen years, 
establishing the allowable timber harvest and other uses of each national 
forest by the Secretary of Agriculture, following an opportunity for public 
participation.* As described by one commentator, “[t]hese forest plans are 
detailed land use directives, and all subsequent actions including timber 
harvesting, road building, recreational use, grazing and mining must be 
consistent with the plans.”?° 


Additionally, the NFMA contains substantive measures designated 
to protect streams and rivers from nonpoint source water pollution 
associated with timber harvesting and related activities. The Forest Service 
must: 


[I]nsure that timber will be harvested from National Forest 
System lands only where (i) soil, slope or other watershed 





16 U.S.C. §§ 1600-1614 (1988). 
Wilkinson & Anderson, Land and Resource Planning in the National Forests, 64 Or. L. 
Rev. 1, 222 (1985). ‘The controversy over the effects of timber harvesting on water 


quality provided a major impetus for adoption of the Church guidelines and the 
National Forest Management Act (NFMA).” Id. 


16 U.S.C. § 1604 (1988). 
Whitman, supra note 11, at 933. 
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conditions will not be irreversible damaged; (ii) there is 
assurance that such lands can be adequately restocked within 
five years after harvest; (iii) protection is provided for 
streams, streambanks, shorelines, lakes, wetlands, and other 
bodies of water from detrimental changes in water temper- 
ature, blockage of water courses, and deposits of sediment, 
where harvests are likely to seriously and adversely effect 
water conditions or fish habitats. 1° 


These requirements under NFMA have been addressed by the Forest 
Service through the use of Best Management Practices (BMP) to limit the 
effects of timber harvesting on waterways passing through national forests. 


A BMP is broadly defined as those “[m]Jethods, measures, or 
practices selected by an agency to meet its nonpoint source control needs. 
BMPs include but are not limited to structural and nonstructural controls 
and operation and maintenance procedures.”?” A more concrete definition 
describes a BMP as “a control measure for slowing, retaining or absorbing 
pollutants produced by the surface water runoff associated with nonpoint 
sources.” 18 An example of a very effective BMP is the withdrawal of certain 
areas from timber harvesting where the soil condition or slope is extremely 
susceptible to landslides or severe soil erosion. 19 


NFMaA lacks specific directives on the manner in which the Forest 
Service must employ BMP or other devices to carry out the broad 
guidelines provided in the planning mandate. For example, despite the 
explicit directive to prevent damage to fish habitat resulting from timber- 
related activities, NFMA does not require the Forest Service to monitor 
the BMPs incorporated into their forest plans for effectiveness based on 
minimum water quality standards. One suggestion to correct this short- 
coming is for the Forest Service to adopt its own “water quality standards 
... [for] maximum temperature levels and sediment levels. If timber 
cannot be harvested in an area without exceeding the water quality 
standards... the forest plan should identify the area as unsuitable for 
timber production”.2° 


Another major drawback in NFMA regulations is the apparent lack 
of enforceable standards. NFMA has been described as merely “‘a statutory 
charge not enforceable standards”.21 One federal case, which will be 





16. 16 U.S.C. § 1604(g)(3)(E) (1988). 

17. 40 CFR. § 130.2(m) (1991). 

18. Mandelker, supra note 10, at 483. 

19. Whitman, supra note 11, at 935. ‘“‘While the Forest Service’s criteria for withdrawal 
based on environmental sensitivity are not without controversy, the impact of such 
withdrawals on water quality is probably greater than any other control measure the 
Forest Service has taken to reduce nonpoint source pollution.” Jd. 

Wilkinson & Anderson, supra note 13, at 224-25. 

Behan, Political Popularity and Conceptual Nonsense: The Strange Case of Sustained 
Yield Forestry, 8 Envtl. L. 309, 339 (1978). ‘“‘The charge might be formulated this way: 
“do good things with the national forests.” Congress must rely on the professional 
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discussed in greater detail later in this article, highlights on area of great 
discretion that remains in the administration of the national forests under 
NFMaA. In the district court opinion in Northwest Indian Cemetery Protec- 
tive Association v. Peterson, the district court judge stated that “the 
balancing of competing values struck by the Forest Service... was not so 
insensitive to environmental concerns that it violates the NFMA,”22 despite 
the fact that plaintiffs had proven that the road building and logging 
operations proposed by the Forest Service would have a severe, almost 
devastating, impact on the water quality and fish habitat in Blue Creek.” 
This case is illustrative of the willingness of the federal courts to continue 
to grant the Forest Service broad discretion in the administration of the 
public lands under their control despite the substantive guidelines in 
NFMA. 


NFMA, however, has motivated the public to become more active 
in the decisional process leading up to the adoption of the forest plans 
proposed by the Forest Service. As stated by Professor Anderson: 


[I]n many national forests, water and fish resources have 
occupied the center of controversy over forest plans. Public 
comment on draft plans and administrative appeals of final 
plans have often criticized the Forest Service for providing 
inadequate protection of water quality and fish habitat. The 
Forest Service has responded in some cases by scaling back 


its proposals to build roads and harvest timber in certain 
watersheds, or by tightening restrictions on management of 
riparian areas.*4 


By opening up a broad avenue for public participation in the Forest Service 
planning process, NFMA will limit the discretion exercised by the Forest 
Service. At a minimum, the Forest Service must make a serious effort to 
address the most important concerns raised by the public before going 
forward with future plans; however, it must be noted that the Forest 
Service only administers one portion of public lands under federal domain. 


The Bureau of Land Management (BLM) is responsible for admin- 
istering all of the nonreserved lands owned by the Federal Government. 
BLM lands comprise a large percentage of the U.S. public lands, and the 
controlling congressional mandate for administering these lands is the 
Federal Land Policy and Management Act of 1976 (FLPMA). The prime 





expertise of the Forest Service to decide what those good things will be region by 
region, forest by forest, district by district.” Id. 

565 F. Supp. 586, 606 (N.D. Cal. 1983), modified, 764 F.2d 581 9th Cir. 1985), rev'd in 
part sub nom. Lyng v. Northwest Indian Cemetery Protective Ass’n, 485 U.S. 439 
(1988). 

Id. 

Anderson, Water Quality Planning for the National Forests, 17 Envtl. L. 591, 593 (1987). 
43 U.S.C. §§ 1701-1784 (1988). 
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nonpoint source of water pollution on BLM lands that will be discussed is 
the erosion that results from overgrazing of riparian lands.?6 


Professor Braun succinctly summarized the requirements of 
FLPMA by stating that the “FLPMA requires the Secretary of the Interior 
to (1) prepare and maintain a continuing inventory of all public lands and 
resources, and (2) develop and review land use plans for all the public lands 
based on multiple use sustained yield principles, giving priority to desig- 
nation and protection of ”areas of critical environmental concern“ 
(ACEC).”27 ACEC are defined under the FLPMA as “areas within the 
public lands where special management attention is required to protect and 
prevent irreparable damage to important... fish and wildlife resources or 
other natural systems or processes .. .”28 Like NFMA, FLPMA mandates 
a planning process to regulate the use of BLM lands in order to prevent 
damage to other important resources including fish habitat and overall 
water quality of the waters passing through public lands. 


Overgrazing of riparian ecosystems on public lands has resulted in 
substantial soil erosion and enormous buildup of sediment in rivers and 
creek beds. In the most severe cases, “[t]he streams become barren, dry in 
late summer, and worthless as fish habitat.”*® FLPMA may provide the 
congressional directive necessary to avoid this type of environmental 
damage in the future. The legislative command “to prevent unnecessary or 
undue degradation of the lands”3° should be sufficient “if proved in 
specific circumstances by substantial credible evidence... [to] incline a 
court to find a violation of the [Act] . . .”31 The courts, however, have been 
reluctant in the past to grant relief based on the showing of “damage to one 
resource caused by overuse of another.”32 


Another congressional statute having the potential to restrain uses 
of public lands which could impact on water quality is contained in the 
Wild and Scenic Rivers Act.*3 The goal of the statute is to “protect the 





The other primary source of nonpoint pollution is the runoff associated with hardrock 
mining and old, abandoned mines. Due to the continuing debate over which activities 
associated with mining constitute point or nonpoint source water pollution, however, 
this area will not be addressed. See generally United States v. Earth Sciences, Inc., 599 
F.2d 368 (10th Cir. 1979) and Sierra Club v. Abston Constr. Co., Inc., 620 F.2d 41 (Sth 
Cir. 1980) and the congressional response to these decisions contained in the 1987 
Amendments to the CWA in section 402(1)(2) [33 U.S.C. § 1342(1)(2) (1988)]. 
Braun, supra note 11, at 60 (citing 43 U.S.C. §§ 1702(a) & 1712(c)(1) & (3). 

43 U.S.C. § 1702(a) (1988). 

Braun, supra note 11, at 44. 

43 U.S.C. § 1732(b) (1988). 

Coggins, Watershed as a Public Natural Resource on the Federal Lands, 11 Va. Envtl. 
LJ. 1, 22 (1991). 

Id. See generally NRDC v. Hodel, 618 F. Supp. 848, 879-80 (E.D. Cal. 1985) and NRDC 
v. Morton, 388 F. Supp. 829, 839-41 (D.D.C. 1974), add’d, 527 F.2d 1386 (D.C. Cir. 
1976) (mem.), cert. denied sub nom. Pacific Legal Fund v. NRDC, 427 U.S. 913 (1976). 
Id., n.164. 

16 U.S.C. §§ 1271-1287 (1988). 
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aesthetic and recreational value of rivers that are included in the wild and 
scenic rivers system.” Since many of the protected rivers flow through 
federally owned public lands, their inclusion in the system “imposes certain 
management duties on the federal agencies that manage those lands.”>> 
Specifically, the Act “requires the federal agency charged with protecting 
a designated river [to] cooperate with the Environmental Protection 
Agency and state water pollution control agencies in protecting the 
river.” 56 


In Wilderness Society v. Tyrrel,>” the district court interpreted 
section 1283(c) of the Act not only to require the Forest Service to actively 
consult with the EPA and the state water control agencies, but also to 
incorporate their recommendations or reservations into their final plans.** 
The court also rejected the Forest Service’s argument that “EPA’s 
acceptance of the Best Management Practices showed that the Forest 
Service had complied with section 1283(c), even though EPA opposed the 
project on the whole.”? If future courts follow this interpretation of the 
Act, the EPA and the state water pollution control boards can have great 
influence over federal agency actions which have the potential to degrade 
the water quality of this nation’s wild and scenic rivers. 


The last federal statute, other than the CWA, to be examined for 
limitations on the Forest Service or BLM management activities is the 
National Environmental Policy Act (NEPA).‘*° NEPA is an overarching 
federal planning mandate designed to ensure that all federal agencies 
properly assess the environmental aspects of any projects involving the use 
of federal funds before that project is allowed to go forward. NEPA has 
been described as a “merely procedural” requirement placed on federal 
agencies to prepare either an environmental assessment or a complete 
environmental impact statement (EIS) prior to conducting any major 
federal action which could harm the environment.*! The power to prevent 
environmental harm through NEPA’s mandates is limited. In some 
situations, “even if the EIS reveals that a proposed action could be 
disastrous environmentally, the statute imposes no obligation on the 


agency to act differently—or at least no obligation that a court will 
enforce.” 42 


NEPA does impose some rigorous planning and evaluation require- 
ments on the federal agencies. For example, NEPA, in conjunction with 
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NFMaA, has “been interpreted to require a “programmatic” environmental 
impact statement (EIS) for each forest plan** as well as subsequent 
environmental analysis for more detailed unit plans and Forest Service 
actions.”“* Two potentially important roles that could be satisfied by a 
stringent EIS are: the removal of unsuitable harvest areas from proposed 
forest plans, and the inclusion of a monitoring program to determine the 
effectiveness of the BMPs adopted by the Forest Service.* 


One effective way to ensure that the BMPs adopted by the Forest 
Service accomplish the mitigation measures they are planned to accom- 
plish would be to require the federal agency to conduct active monitoring 
of water quality during the actual timber harvesting or other related action, 
such as road building. If the Forest Service determined that the BMPs were 
not successful in preventing damage to lakes, rivers, and streams, they must 
be able to require the activities be modified by contract to prevent further 
harm. As will be seen later, NEPA provides the statutory basis for most 
litigation in the area of water quality degradation resulting from nonpoint 
source pollution activities on public lands.© 


III. THE ROLE OF THE CWA IN LIMITING NONPOINT SOURCE 
POLLUTION ON PUBLIC LANDS 


In 1972, Congress passed the Federal Water Pollution Control Act 
(FWPCA) amendments and instituted a major commitment to clean up the 
nation’s waters and keep them pollution free. The congressional goals were 


stated in section 101(a) of the CWA “to restore and maintain the chemical, 
physical and biological integrity of the Nation’s waters.”*” The primary 
method chosen to reach this goal was the National Pollutant Discharge 
Elimination System (NPDES) established in section 402 of the Act.* 
Section 402 was designed to establish a permit for every point source 
discharging pollutants into the country’s waterways. In 1973, EPA issued 
regulations “exempting all silvicultural operations from the NPDES permit 
requirements, but this blanket exemption was held invalid in Natural 
Resources Defense Council, Inc. v. Costle.”*® NPDES permits are now 





43. Whitman, supra note 11, at 936-7. “A programmatic EIS, as opposed to a project- 
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required for some silviculture activities such as log sorting and log storage 
facilities, while the bulk of timber-related activities, like timber harvesting 
and forest road construction, are regulated as nonpoint sources of pollu- 
tion.*° 


The secondary method established to meet the goals of the CWA is 
the use of water quality standards. Section 303 of the CWA required the 
States to “adopt and submit” to the Administrator of the EPA water quality 
standards based on the specific beneficial use of each waterway within the 
state.*! In Mississippi Commission on Natural Resources v. Costle, the circuit 
court stated the following definition of a water quality standard: 


[a] water quality standard has two components. The first is 
the use for the water in an area. Possible uses are for 
industry, agriculture, propagation and protection of fish and 
wildlife, recreation and public water supply. The second 
component is the water quality criteria necessary to meet the 
designated use. For most pollutants, criteria are expressed as 
specific numerical concentration limits.°? 


EPA retained the authority to reject any standard set by a state that was 
lower than the federal standard set for the same designated use.*° 


More importantly, under section 510 of the CWA, states are 
entitled to adopt water quality standards that are more rigorous than the 
standards set by the Federal Government.* This ability to establish more 
stringent water quality standards than those set by the Federal Govern- 
ment gives the states a great deal of potential power over the dischargers 
of pollutants within their respective borders. The combination of section 
303 and 510 authority could be employed effectively to reduce nonpoint 
source pollution. For example, section 303 of the CWA empowers the 
States to “establish...the total maximum daily load” (TMDL) for a 
specific pollutant which is being discharged into a particular stream, which 
in turn is preventing that stream from attaining its water quality standard.*> 
According to EPA regulations, TMDLs can be used to limit pollution from 
nonpoint sources as well as point sources of pollution.°° Under thzse 
powers, states can establish extremely rigid water quality standards for such 
criteria as sediment load and turbidity and then adopt strict TMDLs 
applicable to nonpoint sources that would force dischargers to meet the 
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water quality standards for the rivers and streams within the state or 
prohibit any activity that produces water pollution in excess of established 
limits. 

These powers are clearly available to force compliance from federal 
agencies. Section 313 of the CWA has been construed as a broad waiver of 
sovereign immunity by the Federal Government,*’ and states that all 
federal agencies “shall be subject to and comply with all Federal, State, 
interstate and local requirements . . . regulating the control and abatement 
of water pollution in the same manner and to the same extent as any 
nongovernmental entity.” °® This section has been interpreted as “an 
unmistakable declaration of congressional intent that federal facilities must 
comply with state water pollution control requirements.”°° Therefore, 
federal agencies like BLM and the Forest Service must not only comply 
with any federal limits on water pollution, but must be aware of and in 


compliance with the more stringent requirements imposed by state and 
local law. 


The CWA also includes a section specifically aimed at the need to 
attack the problems presented by nonpoint source water pollution. Section 
208 is the only section under the FWPCA amendments dealing directly 
with the nonpoint source problem,® establishing a system for state- 
controlled land management intended “to include procedures and meth- 
ods for identifying and controlling agricultural and silvicultural runoff... 
surface and underground mine runoff, construction activity related pollu- 


tion, salt water intrusion, and disposition of residual waste.”®! With the 
financial and technical assistance of the Federal Government, section 208 
is designed to give state and local governments the tools necessary to 
employ land-use regulations and BMPs to control nonpoint source water 
pollution; however, state and local governments failed to meet the high 
expectations set out for them by the drafters of the section. 


Under the regime of section 208, states failed to engage in a 
successful, systematic program to identify, inventory, and regulate those 
nonpoint sources which were preventing them from achieving their water 
quality goals. The 208 programs were only marginally successful and lacked 
the necessary enforceable regulations needed to attack this difficult 
problem.® More directly, the authority to regulate nonpoint source water 
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pollution on the public lands under section 208 “has been exercised 
sparingly, usually by entering into “memorandum of understanding” with 
federal land management agencies, which simply lodge general responsi- 
bility for nonpoint pollution control within the federal agencies.” 


bd A major criticism of the 208 plan provision in the CWA is the lack 
of a federal enforcement provision, leading to a lack of enforcement and 
proper use of the BMPs adopted under agency plans. The failure to 
properly implement the BMPs is the cause of “[m]Jost water quality 
problems in the national forests.”® Unfortunately, in “some physical 
settings even the most stringent BMPs will not protect streams.”© The only 
solution for these lands is withdrawal of these areas from timber harvesting 
or, with respect to riparian ecosystem, banning of livestock grazing on these 
sensitive lands. Additionally, “BMPs are not always properly or fully 
implemented, usually due to a lack of institutional commitment to the idea 
that clean water is a legitimate overriding constraint on other resource 
uses.”67 Of course, if section 208 contained an enforcement mechanism 
that could be utilized by either EPA or the state water control boards, the 
federal agency would be required by law to ensure that BMPs were in place 
and functioning properly and would be much more likely to take a greater 
interest in their effective operation. 


Congressional dissatisfaction with the results achieved under sec- 
tion 208 led to the adoption of section 319 of the CWA in the 1987 
amendments to the Act.@ The requirements of section 319 can be 
summarized as follows: 


Section 319 mandates a two-step process for the control of 
nonpoint pollution that resembles the coastal management 
program authorized by the national Coastal Zone Manage- 
ment Act. Each state first prepares an assessment report that 
identifies its nonpoint pollution problems and measures for 
their control. The state then submits a management program 
that details the control it intends to adopt for nonpoint 
sources. EPA must approve both the assessment report and 
the management program.” 
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Additionally, section 319 “[aJuthorizes federal loan and grant funds to help 
States and units of local government, conservation districts, individuals, 
farmers, foresters and businesses to manage nonpoint sources of pollu- 
tion.”7° 


One of the provisions in section 319 with the most import is th® 
federal consistency provision. In section 319(b)(2)(F), states are encour- 
aged to examine “[FJederal financial assistance programs and Federal 
development projects . . . for their effect on water quality .. . to determine 
whether such assistance applications or development projects would be 
consistent with the [nonpoint source control] program prepared under this 
subsection .. .”71 An EPA list compiled to determine the potential impact 
of this provision on federal programs included such activities as timber 
sales, watershed management, and forest plans as activities that would fall 
under the requirements of the federal consistency provision.” 


Under section 319, states have the potential to substantially enlarge 
their control over these types of federal projects conducted within their 
borders. States can require the Federal Government to conduct their 
activities within the states in ways that ensure compliance with the state’s 
water quality standards. EPA’s interpretation of this provision concludes 
that federal agencies will be required to comply with “requirements for 
implementation of BMPs” as well as “any statutory, regulatory or admin- 
istrative requirement such as permits, monitoring, or prohibition of 
activities under certain conditions” in order to ensure that state water 
quality standards will not be degraded.” States that are willing to complete 
the required assessments and meet other section 319 requirements will be 
rewarded with a significant new weapon in their fight against water 
pollution, especially concerning activities conducted on public lands. 


All states have the option to participate in the program, as 
participation is voluntary and cannot be coerced by the Federal Govern- 
ment. As with section 208, a major criticism of section 319 is the lack of 
federal enforcement. Senate debates highlight the fact that section 319 was 
not intended to be a new mandatory federal program.” Section 319 has the 
potential to be a significant advance over its predecessor, but states are not 
required to take advantage of this new opportunity. EPA has issued a 
warning to the states that “the next time Congress deals with NPS 
[nonpoint sources] we may see the program moved yet again—this time 
from Title III (Standards and Enforcement) to Title IV (Permits and 
Licenses) of the Clean Water Act.”?5 
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IV. BLUE CREEK CASE AND OREGON NATURAL RESOURCES 
COUNCIL v. U.S. FOREST SERVICE 


The Ninth Circuit has decided two leading cases relating to the 
impact of state water quality standards on activities of the Federal 
Government concerning the management of public lands. In Northwest 
Indian Cemetery Protective Association v. Peterson”® (the Blue Creek Case), 
the Ninth Circuit enjoined a proposed timber harvest due to the failure of 
the Forest Service to adequately consider and take proper steps to prevent 
damage to the stream Blue Creek, located in the Six Rivers National Forest 
in California.”” The stream provided important habitat for the spawning of 
anadromous fish.’ In the key allegation relating to water quality, the 
“[p]laintiff alleged that the proposed road construction and logging would 
violate a number of legal requirements designed to protect water quality 
and fish habitat of the area.”7’9 


The district court found that, under the proposed plan, California 
water quality limits for both turbidity (amount of suspended solids) and 
total sediment load would be exceeded. Evidence indicated that a potential 
increase of the sediment load from the runoff associated with road 
construction and logging operations “would increase sediment levels in 
Blue Creek far in excess of the ceiling of 20% above background levels 
established by the water quality control plan... Further, this increase 
would adversely affect fish spawning habitat in Blue Creek.”®° Therefore, 


the district court determined that “with respect to the water quality issues, 
the Forest Service had violated its duty under” NEPA and the CWA. 
“Accordingly, the court enjoined all timber harvesting and logging road 
construction in the Blue Creek Area until (1) an adequate Environmental 
Impact Statement (EIS) was prepared and (2) studies were completed 
demonstrating that the proposed logging activities would not violate the 
CWA or reduce the supply of anadromous fish . . .”°? 


On appeal, the Forest Service attempted to avoid water quality 
standards imposed by the California State Water Resources Control Board 
by arguing that the Memorandum of Understanding between the board 
and the Forest Service ‘“‘superseded” those standards.*? The Forest Service 
contended that, as a result of this agreement, the only requirement that 
remained binding on the Forest Service was to utilize the BMPs accepted 
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by the board as a substitute for the “applicable water quality standards; 
however, the Ninth Circuit refused to accept this interpretation. Instead, 
the court specifically ruled that the “BMPs, however, are merely a means 
to achieve the appropriate state 208 Plan water quality standards... Ad- 
herence to the BMPs does not automatically assure compliance.’’® 


On rehearing, the Forest Service succeeded in persuading the court 
that the plan adopted by California under section 208 of the CWA was not 
directly enforceable against nonpoint source polluters since the section 
contained no enforcement mechanism. As a result, in its modified opinion, 
the court removed all reference to California’s 208 plan.® Instead, the 
court specifically reiterated that the CWA “requires each state to imple- 
ment its own water quality standards with which federal agencies must 
comply. See U.S.C. §§ 1313, 1323.” Therefore, even without reference to 
section 208 plans, the court reached the same conclusion that Forest 
Service plans must be developed so that the applicable state water quality 
criteria will be complied with when timber is harvested and roads are 
constructed under the operation of those plans. 


An important aspect of the case was the fact that the plaintiffs to the 
Suit were citizens groups concerned about the effect of the proposed 
federal action on Blue Creek’s water quality and suitability as fish habitat, 
and not the state of California seeking to enforce its own water pollution 
control laws. Clearly, the state could have sought an injunction in federal 
court to prevent a federal agency from failing to comply with state law; 
however, in this case, the court was willing to allow private citizens to sue 
to enforce state standards when the state failed to act to protect its own 
interest. The Forest Service neglected to challenge the standing of the 
plaintiffs in the Blue Creek Case. In the next major case in this area, the 
Forest Service raised a challenge based on the plaintiffs standing. 


In Oregon Natural Resources Council v. U.S. Forest Service,8’ the 
Forest Service contended that “the applicable federal statute did not 
entitle the plaintiffs to bring this action.” ®* Specifically, the Forest Service 
alleged that “plaintiffs are not entitled to bring an action under the CWA 
because the CWA permits citizen suit enforcement of state water quality 
standards only to the extent that the requirements are conditions of 
permits under the National Pollutant Discharge and Elimination System 
(NPDES) .. .”8? The Ninth Circuit agreed, stating “we do not believe that 





Id. 

Id. 

795 F.2d at 697. 

Id. 

834 F.2d 842 (9th Cir. 1987). 
Arjo, supra note 33, at 1127. 
834 F.2d at 848. 





NAVAL LAW REVIEW XLI 


the act allows for the enforcement of state water quality standards, as 
affected by nonpoint sources, under the citizen suit provision.” 


If the court did not discover some other avenue upon which the suit 
could go forward, then this ruling would have severely limited the ability of 
concemed citizens to enforce state water quality standards against non- 
point sources on public lands in the future. In response to this issue, the 
court ruled that “judicial review under the APA [Administrative Proce- 
dures Act] is therefore “ordinarily inferred” and appropriate. See Barlow v. 
Collins, 397 U.S. 159, 167 (1970).”%! Additionally, the court determined 
that review under the APA was not precluded by the citizen suit provision 
provided in the CWA.*2 


This dispute over the standing issue significantly weakens future 
Strategy for attacking federal action based on violation of state water 
quality standards. Other district and circuit courts may not be quite as 
willing as the Ninth Circuit to employ the APA as an alternate route to 
allow this type of citizen suit against a federal agency. Also, “even if other 
courts confirm the Ninth Circuit’s strict interpretation, however, actual 
controls will remain dependent on the scope, coverage and stringency of 
state water quality standards.” 


V. WESTERN STATES: NONPOINT SOURCE WATER 
POLLUTION CONTROL LAWS 


The CWA envisioned a division of responsibility between state and 
federal governments in addressing and resolving the water pollution 
problems facing the country. Like other “environmental protection statutes 
passed by Congress [the CWA] contemplate[s] an eventual delegation of 
EPA’s regulatory authority to the states. A mature state program that 
demonstrates adequate resources, along with legislative and regulatory 
provisions that equal or exceed federal standards, can qualify for program 
delegation.” In fact, in the area of nonpoint source pollution, Congress is 
on its second attempt to prod the states into adopting their own regulations 
free from federal coercion. Section 319 of the CWA is the second attempt 
by Congress to encourage state and local governments to make the hard 
choices necessary to limit nonpoint source pollution. 


An examination of the efforts of the western states, where most 
public lands are located, demonstrates that states are reluctant to take a 
leading role in limiting nonpoint source pollution. With respect to non- 
point source pollution, 
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[mJany western states regulations contain numerical or nar- 
rative standards for pollution caused by soil erosion. How- 
ever, the extent to which these standards are applicable to 
nonpoint source activities is questionable. Some states ap- 
parently exempt logging, grazing and other nonpoint sources 
of pollution from complying with water quality criteria, while 
other states provide liberal guidelines for allowing temporary 
variances or modifications for nonpoint source activities.% 


For example, under Idaho water quality standards, “[nJonpoint source 
activities conducted in accordance with BMPs are not subject to the same 
restrictions as point source activities...”% Also, under Colorado law, 
“temporary modifications [of turbidity levels] are allowed for nonpoint 
source pollution which cannot be currently controlled using Best Manage- 
ment Practices (BMP) ...”9” 


In order to protect water quality, the western states are clearly 
unwilling to obstruct the exploitation of state resources or to restrict these 
activities for fear that stringent regulations will have a severe economic 
impact on the industries responsible for most nonpoint source pollution— 
especially forestry and livestock raising. However, states may be forced by 
the EPA into according greater protection of their water resources in the 
future. In 1985, the EPA disapproved “Idaho’s water quality standards for 
nonpoint source pollution. Specifically, EPA found fault with the Idaho 
standards because the antidegradation provision did not adequately cover 


all waters in the State and did not apply to nonpoint source activities on 
national forest lands and elsewhere.” If EPA seriously follows through on 
its commitment to the antidegradation principle, other western states may 
be forced to make a more serious effort to regulate nonpoint sources of 
water pollution through water quality and antidegradation standards, 


despite the lack of a specific enforcement mechanism in section 319 of the 
CWA. 


VI. ALTERNATIVES TO CURRENT REGULATION OF 
NONPOINT SOURCES OF WATER POLLUTION ON PUBLIC 
LANDS 


Studies have proven that the use of the proper type of BMPs can 
have the intended results in the reduction of nonpoint source pollution 
from activities conducted on public lands. One study of the Fox Creek unit 
of the Six Rivers National Forest in California proved that “BMPs reduced 
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landslides on steep, clearcut slopes by forty-nine percent. Landslides from 
roads were reduced even further, by eighty-four percent.” Additionally, 
the study reported that important fish habitat had not been degraded by 
sediment during ’the ten years of harvesting that BMPs were used.1© 
Federal agencies can accomplish a great deal toward the goal of reduction 
of nonpoint source pollution if they are willing to diligently develop the 
best BMPs for a given area during the planning phase and then ensure that 
the BMPs are carried out properly during the operations phase. 


The biggest piece of the regulations puzzle that is missing at present 
is the lack of federal enforcement in monitoring the effectiveness of BMPs 
on public lands. Neither section 208 nor section 319 of the CWA require or 
even allow direct enforcement by EPA. EPA can get around this deficiency 
to some extent by aggressively enforcing its antidegradation policy and 
requiring the states to take strict steps against nonpoint sources that 
threaten to degrade the waterways within the state. Until Congress 
requires states to enforce water quality standards directly against nonpoint 
sources, however, effective use of BMPs will not be guaranteed. Significant 
degradation of water quality of streams and rivers passing through public 
lands will continue to occur. The best solution to the nonpoint source 
pollution problem is for Congress to give EPA and the states power to 
enforce state water quality standards directly against nonpoint source 
dischargers, possibly through use of permit requirements. The threat of 
federal enforcement would enable state water control boards to overcome 


local political pressure and make the hard choices to limit nonpoint source 
water pollution. 


Another solution would be for the Forest Service to “encourage 
State governments and EPA to adopt and approve more workable water 
quality standards and monitoring systems. The standards and monitoring 
systems can be implemented through memorandum of understanding and 
through amendments and revisions of forest plans”!°! and FLPMA plans 
for BLM lands. This approach would prevent a great deal of future 
litigation for the Forest Service and BLM over exactly what is required of 
federal agencies with respect to protecting water quality under the CWA, 
NFMA, FLPMA, and NEPA. The Forest Service and BLM should be 
anxious to take this step in order to forestall potential litigation of the type 
encountered in the Blue Creek case. 


A more ambitious proposal would be new federal legislation 
designed to protect the watershed itself as a competing natural resource. 
Such legislation would include “both affirmative steps to repair damaged 
watershed values and negative prohibitions on activities that would unduly 
degrade those qualities.”°* The resulting legislation would combine “land 
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management statutes, environmental assessments, water pollution con- 
trols, instream flow maintenance” and any other regulations necessary to 
protect the watershed itself from harm, not just the streams and rivers that 
serve to drain the watershed.?% It is unlikely, however, that Congress is 
interested or willing to pass a major new environmental statute to address 
the problems created by nonpoint source pollution on the public lands. 
Instead, federal agencies need to assume a more aggressive posture in 
limiting nonpoint source pollution with the tools already availiable. Failure 
to anticipate the need to curb nonpoint source pollution, resulting from 
activities on public lands now, will result in expensive and time-consuming 
litigation in the future and potentially stricter federal controls once 
Congress becomes dissatisfied with the results achieved under section 319 
of the CWA. 
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THE KOREAN ARMISTICE AGREEMENT AND 
ITS AFTERMATH 


Howard S. Levie, USA (Retired) * 


I. BACKGROUND 


The literature, both historical and legal, with respect to the Korean 
conflict (1950-1953) has been relatively sparse, particularly when compared 
to the outpourings on Vietnam. In recent years, interest in this subject on 
the part of historical and legal authors appears to have appreciably 
increased.? It remains to be seen whether the Korean hostilities will 
eventually take their deserved position as a major international event of 
the second half of the twentieth century. 


Korea, which had been an independent country for centuries, was 
annexed by Japan in 1910 and, in 1942, became an integral part of that 
nation. In the 1943 Cairo Declaration, China, the United Kingdom, and the 
United States agreed to effect the independence of Korea from Japan “in 
due course.” The 1945 Proclamation of Potsdam, issued by the same three 
nations, stated that “the terms of the Cairo Declaration shall be carried 





* Professor Levie is a retired Colonel in the Army Judge Advocate Corps; 
Professor Emeritus of Law, Saint Louis University Law School; Charles H. 
Stockton Chair of International Law, U.S. Naval War College (1971-72); and 
Adjunct Professor of International Law, U.S. Naval War College (1991- 
present). 


1. The present article, based largely on the author’s experiences as a member of the Staff 
of the U.N. Command Delegation to the Korean Armistice negotiations, borrows from 
two unpublished papers, Reminiscences of the Korean Armistice Negotiations (presented 
at a Symposium at the University of Virginia Law School in April 1990) and 
Expectations When Negotiating the Korean Armistice Agreement (presented at a Con- 
ference sponsored by the Standing Committee on Law and National Security of the 
ABA held in Washington in June 1990). An article of this limited length can only call 
attention to the problems that arose during the negotiations and thereafter, it cannot 
discuss them in the depth to which they are entitled. 

J. Halliday & B. Cumings, Korea: The Unknown War (1988) [hereinafter Halliday & 
Cumings). In their Introduction (at 10), the authors assert that the Korean conflict “is 
treated by many Western commentators as though it were a black hole in outer space.” 
In a recently published book, the author states that “the Korean War has become little 
more than a footnote in history to most Americans” and refers to it as “a war that is 
now largely forgotten.” D. M. Giangreco, War in Korea, 1950-1953, at vii (1990). Clay 
Blair even entitled his book on the Korean conflict The Forgotten War; however, of 38 
books on the Korean conflict in the author’s personal library, 23 were published in 
1978 or thereafter, a quarter of a century or more after the end of hostilities. There 
was, of course, the usual early plethora of articles on various legal aspects of the matter 
(see, e.g., the list in L. Sohn, Cases on United Nations Law 489-90 (2d ed., 1967)); but, 
even in this respect, the activity concerning Vietnam exceeded it by far (see, e.g, The 
Vietnam War and Intemational Law (R. Falk, ed., 4 vols., 1968-1976)). 

Declaration of Cairo, 1 Dec. 1943, 3 Treaties and Other International Agreements of the 
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out.”* While the Soviet Union did not enter the war against Japan until two 
weeks thereafter, it apparently concurred in the terms of the Proclamation 
as a basis for the surrender of Japan. Thus, the four major allied powers of 
World War II were committed to the establishment of an independent 
Korea. 


Upon the Japanese surrender in 1945, Soviet and American military 
commanders in the Far East agreed that the Soviet Army would accept the 
surrender of all members of the Japanese armed forces north of the 38th 
parallel of latitude and that the U.S. Army would accept the surrender of 
all members of the Japanese armed forces south of that parallel. Neither 
party intended the agreement should become the basis for the division of 
Korea into two political entities. The 38th parallel was a line agreed upon 
by military commanders solely for military purposes. In fact, in Moscow, in 
December 1945, Great Britain, the Soviet Union, and the United States 
agreed that an international trusteeship would be established to guide the 
entire Korean peninsula into one sovereign nation.> A joint Commission 
was to recommend the procedure to be followed in the establishment of a 
provisional Korean Government. This procedure failed by reason of the 
Soviet refusal to allow certain Korean political groups to participate in the 
activities of the Commission because they had opposed the idea of a 
trusteeship as an unwarranted delay in the achievement of independence 
by Korea. A resolution of the General Assembly of the United Nations 
then called for an election in all of Korea.® An election was conducted 
under the auspices of the U.N. Temporary Commission on Korea (UNT- 
COK) in South Korea on May 10, 1948, with Syngman Rhee being elected 
President, but the Soviet Union refused to permit even the members of the 
Commission to enter the portion of the peninsula which it occupied. A 
“People’s Committee” adopted a constitution for North Korea in July 
1948, and Kim Il Sung became the Prime Minister of the Democratic 
People’s Republic of Korea (forty-five years later he still rules North Korea 
as a despot). In December of that year, the U.N. General Assembly 
recognized the Government of the Republic of Korea (ROK) as the only 
lawful government of Korea.? By December 1948, all Soviet troops had 
been withdrawn from North Korea and, by June 1949, all U.S. troops had 
been withdrawn from the Republic of Korea except for a small group of 
training personnel. 


At 4:00 a.m. on June 25, 1950, the North Korean Army, supported 
by tanks and aircraft, crossed the 38th parallel and launched an invasion of 





United States, 1776-1949, at 858, 38 A.J.I.L. 8 (C. Bevans, ed., Supp. 1944) [hereinafter 
Bevans]. 


Proclamation of Potsdam, 26 July 1945, 3 Bevans, supra note 3, at 1204. 


Communique of the Moscow Conference, 27 Dec. 1945, 60 Stat. 1899, 3 Bevans, supra 
note 3, at 1341. China later adhered to this Declaration. 


G.A. Res. 112(II), 14 Nov. 1947; 1 Djonovich, United Nations Resolutions (General 
Assembly) 207 [hereinafter Djonovich (General Assembly)}. 


G.A. Res. 195(III), 12 Dec. 1948, 2 Djonovich (General Assembly), supra note 6, at 89. 
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the territory of the Republic of Korea in a blatant act of aggression.’ On 
that same day, the U.N. Security Council, in the absence of the Soviet 
representative, adopted a resolution calling for an immediate cessation of 
hostilities and for a withdrawal of the North Korean forces to the 38th 
parallel.? This resolution was disregarded by the North Koreans. Two days 
later, on June 27, 1950, President Truman announced that he had ordered 
USS. air and naval support of the ROK armed forces. Later that day, the 
Security Council, with the Soviet representative still absent, adopted a 
resolution which recommended that “the Members of the United Nations 
furnish such assistance to the Republic of Korea as may be necessary to 
repel the armed attack and to restore international peace and security in 
this area.”1° Sixteen States complied with this recommendation by supply- 
ing combat forces, while five others supplied medical units.12 A further 
resolution, adopted on July 7, 1950, provided for the United States to 
establish a unified command (authorized to use the flag of the United 
Nations) and designate the commander. The United States complied with 
this mandate by establishing the U.N. Command (UNC), with General 
Douglas MacArthur as its commander in chief. 


Nikita Khrushchev asserted, and there appears little doubt, that the 
invasion of the Republic of Korea by North Korea on June 25, 1950, was 
undertaken by Kim Il Sung (the North Korean Communist dictator) with 
the approval of his sponsors, Stalin of the Soviet Union, and Mao Tse Tung 
(now Mao Zedong) of the People’s Republic of China.’ The decision as to 
when to act must have been left to Kim who instituted hostilities at a 
particularly inappropriate time for the Communists, as the Soviet repre- 
sentative had been boycotting Security Council meetings for some months 
because of the Council’s refusal to replace the representative of the 
Republic of China with one from the People’s Republic of China—with the 





The Communists advanced the contention that the original attack had been by the 
armed forces of the Republic of Korea and that the North Korean invasion south of 
the 38th parallel had been a defensive reaction to that attack. This was immediately 
demonstrated to be mere propaganda by the reports of members of the U.N. 
Commission on Korea (UNCOK) who were in the Republic of Korea when the North 
Korean attack occurred. Their reports were subsequently confirmed by Nikita 
Khrushchev, then a senior Soviet official and later the head of the Soviet Union. See 
N. Khrushchev, Khrushchev Remembers 367-70 (S. Talbott, ed. 1970) [hereinafter 
Khrushchev]. 

S.C. Res. 82, S/1501, 25 June 1950, 2 Djonovich, United Nations Resolutions (Security 
Council) 84 [hereinafter Djonovich (Security Council)]. 

S.C. Res. 83, S/1511, 27 June 1950, 2 Djonovich (Security Council), supra note 9, at 85. 
These States were Australia, Belgium, Canada, Colombia, Ethiopia, France, Greece, 
Luxembourg, the Netherlands, New Zealand, the Philippines, South Africa, Thailand, 
Turkey, the United Kingdom, and the United States. 

These States were Denmark, India, Italy, Norway, and Sweden. In The Korean War 69 
(David Rees, cons. ed. 1984), it is stated that 42 Member States offered assistance of 
some kind. At the time, there were 59 Members of the U.N. (of which 5 were 
Communist-controlled). 

S.C. Res. 84, S/1588, 7 July 1950, 2 Djonovich (Security Council), supra note 9, at 85. 
Khrushchev, supra note 8, at 367-68. 
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result that the Soviet representative was not available to veto the resolu- 
tions with respect to Korea adopted by the Security Council in June and 
July 1950.15 


The vicissitudes of the military operations during the hostilities in 
Korea are beyond the scope of this article.*¢ It is sufficient to point out that 
the complete disintegration of the North Korean Army and the consolida- 
tion of the two Koreas under the ROK was only prevented by the entry into 
the fray of the so-called “Chinese People’s Volunteers” in November 
1950.1” Then, on June 23, 1951, Jacob A. Malik, a Deputy Foreign Minister 
of the Soviet Union and its representative on the Security Council, 
indicated on a U.N. radio broadcast that cease-fire negotiations were 
possible.1* Early in July military staff representatives of the two sides met 
at Panmunjom, and an agreement was reached that their delegations would 





It has been suggested that Stalin was aware of the timing of the North Korean invasion, 
but that the Soviet representative on the Security Council continued to absent himself 
because the Soviet Government believed that the ROK would be completely overrun 
before the Security Council and the United States could react and that there would be 
no need for the veto. Khrushchev, supra note 8, at 368. While this is possible, it does 
not appear probable. Distance and logistics alone, apart from any ROK resistance, 
would make it unlikely that the North Korean task could be accomplished in such a 
short period of time. 


Readers interested in the military aspects of the Korean conflict are referred to R. 
Appleman, The United States Army in the Korean War (5 vols., 1960-1966); M. Cagle, 
The Sea War in Korea (2 vols., 1957); R. Futrell, The United States Air Force in Korea, 
1950-1953 (1961); L. Montross, United States Marine Operations in Korea, 1950-1953 
(S vol8., 1954-1972); J. Stokesbury, A Short History of the Korean War (1988). 


The Chinese apparently volunteered by regiment, division, corps, and Army. On Nov. 
25-26, 1950, somewhere between 18 and 30 Chinese divisions entered the conflict by 
complete organization and with all the equipment of the organization. Although the 
People’s Republic of China at all times insisted on the farce that it was not involved in 
the conflict except for morale and material support for North Korea, the unassailable 
facts were otherwise. See Khrushchev, supra note 8, at 371-72. 
That the Soviet Union had not been a mere bystander in the Korean conflict is obvious 
from the following statement in a book published in the Soviet Union in 1971 and, 
therefore, officially approved: 
Close military cooperation took place between the USSR and the PRC in the 
periods of military operations in Korea. The Soviet Union uninterruptedly 
furnished the people’s army of Korea and the Chinese volunteers with arms, 
military supplies, fuel, foodstuffs, medicines. In Korea, there were Soviet air 
advisors, including prominent military commanders. Soviet airmen took part 
in battles with the aggressors. 
O. B. Borisov & B. T. Koloskov, Soviet Chinese Relations, 1945-1970, Brief Essay 
54-55 (1971) (quoted in an unpublished paper prepared by Chong-Sik Lee, The 
Origins of the Korean War: A Reflection (1990)). 
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meet at Kaesong on July 10, 1951.19 Thus began the negotiations which 


were not to culminate in a military armistice until two years later—on July 
27, 1953.20 


II. NEGOTIATIONS 


From the outset it became apparent that, despite a number of 
military setbacks, the members of the Communist Delegation were not 
really intent on reaching agreement on an armistice and that they would 
throw every possible obstacle in the way of such an agreement.?! This was 
undoubtedly in accordance with official policy dictated from Moscow, 
Peking (now Beijing), and Pyongyang. There was reason to believe that the 
original idea of negotiating for an armistice, propounded by Malik, might 
well have been based on the expectation that the UNC would relax its 
military operations in anticipation of a quick agreement. If the UNC 
Delegation had any such anticipation, it was quickly dispelled by the 
intransigence immediately displayed by the Communist senior delegate, 
Nam II, and his cohorts with respect to reaching agreement on an agenda 





The staff officers for the UNC were Col. Andrew Kinney, USAF; Col. James Murray, 
USMC; and Lt. Col. Lee Soo Young, ROKA. When they agreed on Kaesong, it was 
between the lines; however, prior to the opening session on July 10, the Communists 
occupied the area, placing it behind their lines. D. Acheson, The Korean War 122 
(1969, 1971). 

The original UNC Delegation consisted of VADM C. Turner Joy, USN, Senior 
Delegate; Maj. Gen. Henry I. Hodes, USA; RADM Arleigh A. Burke, USN; Maj. Gen. 
Laurence C. Craigie, USAF; and Maj. Gen. Paik Sun Yup, ROKA. Over the period of 
the negotiations a number of changes occurred in the UNC Delegation, with Lt. Gen. 
William K. Harrison becoming Senior Delegate on May 22, 1952. Lt. Gen. Nam Il, of 
the North Korean Amny, was the Senior Delegate for the Communists, but the 
members of the UNC Delegation were unanimously of the opinion that Maj. Gen. 
Hsieh Fang, the senior of the two Chinese delegates, was the behind-the-scenes head 
of the Communist Delegation. See, eg, C. T. Joy, How Communists Negotiate 12 
(1955) [hereinafter Joy]; Paik Sun Yup, From Pusan to Panmunjom 175 (1992). 
Several of the Communist delegates were political officers, not field commanders. 
The use of the term “Communist Delegation” by the members of the UNC Delegation 
was constant source of irritation to the Communists. On one occasion, Nam II said, 
“The term “Communists” is not proper because you are not handling [dealing?} with 
the Communists but with the Korean People’s Army and the Chinese Volunteers.” 
Joy, supra note 20, at 21. While he was technically correct, it is far easier to refer to the 
“Communist Delegation” than to the “Delegation of the Korean People’s Army and 
the Chinese People’s Volunteers.” (There were no official records of the armistice 
negotiations. Each side made its own record—and the records often did not coincide, 
perhaps because of stenographic errors, perhaps because of translation problems. 
Every statement made in one of the three official languages (English, Korean, and 
Chinese) had to be translated into the other two. There was no simultaneous 
translation.) 

When the present author (then stationed in Tokyo) was directed, on July 8, 1951, to 
prepare for a trip on the following day to an unspecified location and for an 
unspecified purpose, he was instructed to include a dress uniform in his belongings. 
This was indicative of the fact that there was a belief among UNC personnel that there 
would be quick agreement on an armistice. 
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for the negotiations. As Admiral Joy, the UNC senior delegate, later 
stated: “They seek an agenda composed of conclusions favorable to their 
basic objectives.” 


For example, there was no question that, if there was to be a valid 
cease-fire, it would be necessary to establish a military demarcation line 
with a demilitarized zone on each side of it in order to separate the armed 
forces of the two sides. The UNC Delegation proposed that the item read 
“Agreement on a demilitarized zone across Korea.” The Communists 
proposed that the item read “Establishment of the 38th parallel as the 
military demarcation line.” Had their proposal been adopted, there would 
have remained little basis for substantive proposals when that item was 
reached for discussion. 


It quickly became apparent that a mistake had been made in 
agreeing to Kaesong as the site of the negotiations, as it was now behind 
the Communist lines and was crowded with North Korean and Chinese 
Communist troops armed with submachine guns or cameras. It was obvious 
that the world, and particularly the Communist world, was going to be led 
to believe that U.N. forces had been badly defeated by the North Korean 
and Chinese Communist forces, that the UNC was suing for peace, and 
that the Communists were in complete control of the situation. On July 11, 
UNC Admiral Joy advised the Communist Delegation that the UNC 
Delegation would not accept restrictions on its movements and that he 
expected the international press to be permitted to come to Kaesong. (Of 
course, members of the Communist press, including veteran Communist 
propagandists Wilfred Burchett and Alan Winnington, were already 
there.2*) When the UNC press convoy was turned back by the Communists 
on July 12, the UNC Delegation itself turned back to Munsan-ni, its base. 
This display of determination resulted in substantial concessions by the 
Communists, including a neutral zone around Kaesong from which armed 
personnel were excluded.” 





23. Joy, supra note 20, at 18. 
2A 


Halliday & Cumings, supra note 2, at 162, refer to Burchett and Winnington as 
“Western journalists.” They were Caucasians (Burchett, Australian; Winnington, 
British), but they were definitely not “Wester journalists.” Both had been, and 
continued for all their lives to be, ardent Communist propagandists, wrote for 
Communist newspapers, and had accompanied the Communist Delegation to Kaesong 
from Pyongyang—the only non-Asiatics, other than the Soviets, who were allowed 
there until the UNC Delegation insisted that all duly accredited members of the 
international press be permitted to enter the area. (On one occasion, Burchett was 
talking to an Australian reporter at Panmunjom and asked him what would happen if 
he, Burchett, were to return to Australia. The reporter answered: “Why, Wil, they’d 
give you a fair trial before they hung you!” That was the last personal conversation 
Burchett had with any true “Western journalist.”’) 

A few days later, a unit of Chinese soldiers armed with machine guns and mortars 
marched through the conference area while the UNC Delegation was there. When 
General Matthew B. Ridgway (who had succeeded General MacArthur as commander 
in chief of the UNC in April 1951) was advised of this, he ordered the UNC Delegation 
not to return to the conference table. The Communists admitted the violation and 
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It should be noted that, except possibly for one matter, the UNC 
Delegation was adamant that it would discuss military matters only and 
that it had no authority to discuss political matters. Thus, when Nam II 
proposed that withdrawal of foreign troops be included as an item of the 
agenda, the UNC Delegation objected on the ground that this was a 
political issue to which military commanders had no authority. The item 
was not included in the agenda despite the vigorous insistence of the 
Communist Delegation; however, the UNC Delegation did accept a 
substitute item calling for the military commanders to make recommen- 
dations to their governments. This was one of the few times that the 
Communist Delegation made a suggestion intended to overcome a seem- 
ingly insurmountable obstacle to agreement. It was accepted by the UNC 
Delegation on the theory that military commanders frequently make 
recommendations to their governments which have political implications, 
but that it is for the government itself to decide whether to accept and 
implement the recommendation or to reject it. 


Agreement on the agenda was reached on July 27, 1951. It included 
the following items: (1) adoption of an agenda; (2) fixing a military 
demarcation line between both sides so as to establish a demilitarized zone 
as a basic condition for the cessation of hostilities in Korea; (3) concrete 
arrangements for the realization of a cease-fire and armistice in Korea 
(including the composition, authority, and functions of a supervising 


organization for carrying out the terms of a cease-fire and armistice); (4) 
arrangements relating to prisoners of war; and (5) recommendations to the 
governments of the countries concerned on both sides.”© 


The Communists then complained of a series of incidents in which 
UNC aircraft had allegedly dropped bombs on the neutral zone around 
Kaesong and, on August 23, they suspended negotiations after an alleged 
aerial attack on their Delegation quarters.2” The UNC Delegation, in turn, 
refused to return to Kaesong, insisting on the transfer of the negotiations 
to Panmunjom which was located approximately midway between the front 
lines of the two sides. It took over a month of negotiations by liaison 
officers before agreement was reached for the meetings to be held at 
Panmunjom, with neutral zones around that site, around Kaesong (the 
headquarters of the Communist Delegation), around Munsan-ni (the 
headquarters of the UNC Delegation), and for a specified distance on 





promised it would not happen again. A. Goodman, Negotiating While Fighting: The 
Diary of Admiral C. Turner Joy at the Korean Armistice Conference 24 (1978) 
[hereinafter Goodman]. 

Joy, supra note 20, at 27. 


Each alleged incident was immediately investigated by UNC liaison or staff officers; 
however, rarely was any merit found to these charges. On one occasion, the 
unexploded bomb which was alleged to have been dropped a few hours earlier was 
identified as a disposable aircraft fuel tank which was so rusty that it must have been 
lying on the ground for months before the Communists used it as the basis for a 
complaint. 
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either side of the road between Kaesong, Panmunjom, and Munsan-ni. The 
Delegations met next on October 25, 1951, after a recess of more than two 
months. 


Once the substantive discussions on the items of the agenda began, 
the first stumbling block (of which there had already been notice) was the 
relationship between the military demarcation line and the 38th parallel. 
Endlessly, Nam I] insisted that the 38th parallel was a “fair and reasonable” 
place to set the line of demarcation “on the basis of real military realities.” 
This not only disregarded the fact that the 38th parallel was not a 
defensible line for either side, but also the fact that the line of contact in 
central and eastern Korea was far north of the 38th parallel. Further, it was 
located at a point where both sides had more or less defensible positions. 
It seemed that this insistence on the 38th parallel by the Communist 
Delegation was merely for purposes of delay and, perhaps, to exasperate 
the members of the UNC Delegation. If so, both purposes were accom- 
plished—but they eventually agreed to the line of contact as a military 
demarcation line. 


The use of tactful language was apparently not included in the 
Communist book on diplomatic conduct. Any proposal made by the UNC 
was immediately labeled “absurd and arrogant”; every UNC action was 
characterized as “barbarous” and “criminal”; and every UNC statement 
was described as “deceitful” and a “fabrication.”’° In a statement made on 
May 21, 1952, his last day as Senior Delegate of the UNC Delegation, 


Admiral Joy said: 


It has become increasingly clear through these long drawn 
out conferences that any hope that your side would bring 
good faith to these meetings was forlorn indeed. From the 
very start you have cavilled over procedural details; you have 
manufactured spurious issues and placed them in contro- 
versy for bargaining purposes; you have denied the existence 
of agreements made between us when you found the fulfill- 
ment thereof not to your liking; you have made false charges 
based on crimes invented for your purposes; and you have 
indulged in abuse and invective when all other tactics proved 
ineffective.>° 





When the line of contact was actually drawn in July 1953, North Korea gained some 
land south of the 38th parallel on the extreme west of the peninsula, but the Republic 
of Korea gained a great deal more land in the center and on the east. Naturally, there 
were disputes as to where the line of contact actually lay. On one occasion, when the 
line was being drawn, the Communists adamantly claimed possession of one hill 
despite the fact that the UNC officer establishing the location of the line of contact was 
actually talking by telephone to another UNC officer whose unit was occupying that 
hill and who was speaking from his command post on that hill! 

H. Levie, Sidelights on the Korean Armistice Negotiations, 48 A.B.A.J. 730, 732 (1962) 
[hereinafter Levie]. 


Goodman, supra note 25, at 436. 
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The discussion of concrete arrangements for the armistice produced 
many disputes, most of which were settled by compromises or package 
deals—but only after endless debate.*1 Some of the problems which 
necessitated considerable discussion before they were settled included a 
ban on the reconstruction of airfields, the number and location of ports of 
entry for resupply, and international supervision of the provisions of the 
Armistice Agreement. One dispute which the Communist Delegation 
created, unquestionably with malice aforethought, was their proposal to 
name the Soviet Union as a fifth member of the Neutral Nations 
Supervisory Commission. They were well aware that the only thing which 
would have been more ridiculous would have been to propose the People’s 
Republic of China as a fifth member of the Commission! They certainly 
knew that under no circumstances would the UNC Delegation accept the 
Soviet Union in that capacity. Nevertheless, they pressed this proposal for 
a considerable period of time.** 


The prisoner-of-war problem became the major stumbling block of 
the negotiations. The first dispute concerned the number of prisoners of 
war involved. The Communists had from time-to-time during the hostilities 
published figures on the number of prisoners of war allegedly captured by 
them in various engagements which totalled about 65,000. When lists of 
prisoners of war were exchanged, they claimed that they held only 11,599 
(7,142 South Koreans out of a total of 88,000 missing in action; 3,198 





31. In Levie, supra note 29, at 732, this author said: 


Over the course of time both sides became very reticent about offering 
compromise proposals. The UNC negotiators soon found that if they offered 
a compromise position somewhere between the announced positions of the 
two sides, the communists would reject it out of hand, but that for all 
subsequent negotiations the two extremes were their original position and the 
UNC compromise offer. The UNC negotiators evened the score when the 
communists made a proposal calling for their agreement to a demand made 
by the UNC on one matter in return for UNC agreement on an entirely 
unrelated matter. The UNC accepted their agreement on its demand and 
declined to agree to the communist demand on the other matter. It worked, 
but only once. 


See also W. Hermes, Truce Tent and Fighting Front 985 (1966) [hereinafter Hermes]. 
The UNC Delegation had nominated Sweden and Switzerland, while the Communist 


Delegation had nominated Czechoslovakia and Poland for membership on this 
Commission. 


At one point, Nam II asserted that, during World War II, Japan had fought the United 
States to a standstill for 4 years but had surrendered to the Soviet Union after 1 week 
of hostilities. In Kim Il Sung, For the Independent Peaceful Reunification of Korea 
13-14 (1975), he states: “The aggressive army of U.S. imperialism entered south Korea 
one month after the Soviet troops had routed the Japanese army.” (Emphasis added.) 
This, of course, also implied that it was the Soviet Union that had caused Japan to 
surrender after one week of war. No mention is ever made in Communist publications 
of the fact that, sometime before the Soviet Union entered the war in the Pacific, the 
Japanese Government had sought to have it act as a go-between for Japanese peace 
proposals. The Soviet Union had avoided such action because it did not want the war 
to end before it had an opportunity to enter the conflict and thus be able to claim spoils 
when the Japanese surrendered—and claim spoils it did. 
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Americans out of a total of 11,500 missing in action; and the balance 
(1,259) from other UNC nations, among whom were 919 British, 234 
Turks, 40 Filipinos, 10 French, 6 Australians, 1 Canadian, 1 Greek, and 1 
Netherlander).*4 


When questioned concerning the missing 53,000 plus prisoners of 
war, the Communists said they had either escaped or been released to 
return home. Actually, very few fell into either category. While some South 
Koreans might have escaped, only a small handful of Americans succeeded 
in doing so. Only 177 South Koreans, who had been forcibly inducted into 
the North Korean Army,*> had been released. No Americans has been 
released and, when the military situation was such that American prisoners 
of war could not be evacuated, they were shot in the back of the head.*° At 
no time did the Communists ever admit that their published figures of 
prisoners of war had been grossly exaggerated. 


The UNC figures for North Korean and Chinese prisoners of war 
also left much to be desired. There were three major reasons for this: (1) 
during the first several months of the war, when the North Koreans had 
occupied much of the Republic of Korea, they had impressed into their 
army thousands of South Korean civilians,” many of whom, after capture 
by the UNC, had been reported to the International Committee of the Red 
Cross as being prisoners of war before they had been appropriately 


identified and reclassified; (2) reporting the same individual as a prisoner 
of war every time an attempt was made to convert his name into our 
alphabet; and (3) the intentional disposal of POW tags by Communist 
prisoners of war and the giving of different names each time a new tag was 
issued. (This was probably done-pursuant to instructions from their leaders 
in the prisoner-of-war camps.) 





34. W. Vatcher, Jr., Panmunjom 241 (1958) [hereinafter Vatcher]. There were even three 
Japanese, probably from the minesweepers that Admiral Arleigh Burke had borrowed 
from the Japanese Government for use at Wonsan, Korea. H. Levie, Mine Warfare at 
Sea 180 n.15 (1992). 


This was a grave breach of the 1949 Geneva Convention Relative to the Treatment of 
Prisoners of War (6 U.S.T. 3316, T.I.A.S. 3364, 75 U.N.T.S. 135), with the principles of 
which the North Koreans had stated that they were complying. See 1 Le Comite 
international de la Croix-Rouge at Le Conflit de Coree 16 (1952). Later, the 
Communists asserted that many South Koreans had been “re-educated” and then had 
volunteered to serve in the North Korean Army. This was a violation of Art. 7 of the 
cited Convention. On the subject of the recruitment of prisoners of war into the armed 
forces of the detaining power, see Levie, Prisoners of War in International Armed 
Conflict 92-93, 59Naval War C. Int’! L. Stud. (1977). 

A number of such victims had been found when the UNC forces moved north after the 
Inchon landing on Sept. 15, 1950. Other captured members of the armed forces of the 
UNC had suffered similar fates. N.Y. Times, Nov. 15, 1951, at 3, cols. 2-3. 

This was a grave breach of the 1949 Geneva Convention Relative to the Protection of 
Civilian Persons in Time of War, 6 U.S.T. 3516, T.I.A.S. 3365, 75 U.N.T.S. 287. 
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The second dispute concerned the “screening” of the North Korean 
and Chinese Communist prisoners of war held by the UNC.?® Many of the 
individuals held were South Koreans who had been forcibly impressed into 
the: North Korean Army; many others were North Koreans or Chinese 
Communists who desired to free themselves from the Communist yoke. 
The UNC proposed asking each prisoner of war whether he desired to be 
repatriated to North Korea or China or to remain in South Korea or 
Taiwan—and, if the latter, whether he would forcibly resist repatriation. At 
first, the Communist Delegation strongly opposed such a procedure; 
however, either due to bad intelligence or miscalculation, they ultimately 
gave the UNC Delegation a letter to read to the prisoners of war before the 
screening which contained a “welcome home” and what amounted to a 
promise of amnesty. It read, in part, as follows: 


We wholeheartedly welcome the return of all of our cap- 
tured personnel to the arms of the motherland; we have 
further guaranteed, in an agreement reached with the other 
side, that all captured personnel shall, after their repatria- 
tion, rejoin their families to participate in peaceful construc- 
tion and live a peaceful life.%° 


The results of the screening were probably as great a shock to the UNC 
Delegation as they were to the Communists. Thousands of Koreans and 
thousands of Chinese stated that they did not wish to be returned to their 
homelands and that they would forcibly resist any attempt to repatriate 
them. When the results of the screening became known, Nam II insisted 
that Admiral Joy’s statement that the screening had been done with the full 


knowledge and acquiescence of the Communists “was a complete fabrica- 
tion and slander.”4° 


The final problem with respect to prisoners of war was the question 
of “voluntary repatriation” which was, in effect, to be the implementation 
of the results of the screening. The UNC Delegation took the position that 
there should be no “forced repatriation,” that repatriation should be at the 
choice of the individual prisoner of war. Of course, the Communist 
Delegation vehemently opposed such a procedure because of the loss of 
face involved if thousands of prisoners of war should refuse, as appeared 
likely, to return to their Communist homelands. The UNC position was 





38. Of course, another prisoner-of-war problem which arose was the rioting which 

occurred at the UNC prisoner-of-war camps on the island of Koje-do and elsewhere. 
These incidents really had little impact on the armistice negotiations except to give the 
Communist Delegation material for more tirades. A full description of these events 
and their background will be found in the UNC Report, The Communist War in POW 
Camps (mimeo, Jan. 28, 1953). A summary of that Report appears in 28 Dep’t. St. Bull. 
273 (No. 712, Feb. 16, 1953). 
Joy, supra note 20, at 134. Colonel James C. Murray, USMC, one of the UNC liaison 
Officers, has stated that the letter was given to him by Colonel Tsai, the senior 
Communist liaison officer. Murray, Korean Truce Talks: First Phase, 79 U.S. Naval Inst. 
Proc. 981, 987 (No. 9, Sept. 1953). 


Joy, supra note 20, at 134. See the text in connection with notes 29 and 30, supra. 
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legally weak. The negotiating history of Article 118 of the 1949 Geneva 
Prisoner of War Convention (dealing with the repatriation of prisoners of 
war) indicated that the Diplomatic Conference which drafted that Con- 
vention had considered and rejected a proposal for “voluntary repatria- 
tion” proposed by Austria. At the Twentieth Meeting of Committee II of 
the Diplomatic Conference which drafted that Convention (held on June 
16, 1949), the following took place: 


Mr. Bluehorn (Austria) said that Article 108 [now 118] laid 
down that the prisoners of war were to be repatriated, but 
did not specify where to. The Delegation of Austria had 
therefore submitted an amendment proposing that a new 
Article reading as follows be inserted between Articles 108 
and 109: 


“Subject to the provisions of the following para- 
graph prisoners of war shall be repatriated to the 
country whose nationals they are at the time of 
repatriation.” 


“Prisoners of war, however, shall be entitled to 
apply for their transfer to any other country 
which is ready to receive them.” 


Mr. Gardner (United Kingdom) sympathized with the 
amendment. He thought it unreasonable, however, to im- 
pose an obligation on the Detaining Power who had cap- 
tured a soldier of a contiguous country, to send him to the 
other side of the world. 


General Sklyarov (Union of Soviet Socialist Republics) did 
not agree with the second paragraph of the amendment. He 
considered that it could be used to the detriment of the 
prisoners themselves and of their country. General Parker 
(United States of America) agreed with General Sklyarov; 
he also considered that the first paragraph was superfluous.*1 


The amendment was then referred to the Special Committee for 
further discussion. The next day, in that Committee: 


General Sklyarov (Union of Soviet Socialist Republics) 
feared that a prisoner of war might not be able to express 
himself with complete freedom when he was in captivity. 
Furthermore, this new provision might give rise to the 
exercise Of undue pressure on the part of the Detaining 
Power. 


General Parker (United States of America) shared that 
opinion. 





41. Swiss Political Dep’t, Final Record of the Diplomatic Conference of 1949, Vol. IIA, at 
323, 324. 
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The Austrian amendment was rejected by a large majority.*2 


Apparently neither of the Delegations at Panmunjom was aware of 
this negotiating history of the 1949 Geneva Prisoner of War Convention and 
it was never raised during the course of the discussions. The Communist 
Delegation researcher fell down on the job, as it would have been 
exceedingly difficult for the UNC Delegation to persist in demanding the 
right of voluntary repatriation had the actions of the 1949 Diplomatic 
Conference, particularly the statements of the American representative, 
been quoted. While the Final Record of that Conference had not yet been 
published, the Soviet Foreign Office certainly had the day-by-day reports 
prepared by the Secretary General of the Diplomatic Conference and these 
unquestionably included the above-quoted material.“ 


The UNC Delegation’s insistence on a program of voluntary 
repatriation was argued in open sessions and in closed (secret) sessions of 
the two Delegations with no progress whatsoever. Then, on October 7, 
1952, the UNC Delegation announced an indefinite recess, stating that it 
would be readily available should the Communist Delegation be prepared 
to accept one of the alternative UNC proposals on the prisoner-of-war 
problem or submit its own constructive proposal on the subject. 


On February 22, 1953, while the negotiations were still in recess, 
General Mark Clark, UNC commander in chief, proposed in a letter to 
Kim Il Sung and Peng Teh-huai (commander of the Chinese People’s 
Volunteers) the immediate exchange of sick and wounded prisoners of war. 
The stalemate in the armistice negotiations was broken by the death of 
Stalin on March 5, 1953. Shortly thereafter, his successor, Georgi Malen- 
kov, stated that there was no unresolved issue in the Korean armistice 
negotiations which was not amenable to settlement. On March 28, the 
Communist Delegation accepted General Clark’s proposal for an exchange 
of sick and wounded prisoners of war. During the negotiations concerning 
the details of this exchange,** the Communist Delegation delivered to the 
UNC Delegation a statement which had been made on March 30 by Chou 
En-Lai, Premier and Foreign Minister of the People’s Republic of China, 
and which had been endorsed on the following day by Kim II Sung. This 
authoritative statement was interesting for two reasons: (1) at least 
inferentially, it demonstrated the true involvement of the Government of 
the People’s Republic of China in the hostilities in Korea; and (2) it 





42. Id at 459, 462. For a detailed discussion of this problem, see C. Delessert, Release and 
Repatriation of Prisoners of War at the End of Active Hostilities, passim (1977). 

43. At the Plenary Meeting at Panmunjom on June 21, 1952, General Harrison, now the 
Senior Delegate on the UNC Delegation, pointed out that, in 1943, during the battle 
for Stalingrad, the Soviet Union had offered voluntary repatriation to German soldiers 
as an inducement to surrender. Vatcher, supra note 34, at 252-53. Voluntary 
repatriation is now an established practice. U.S. Dep’t of Defense, Conduct of the 
Persian Gulf War: Final Report to Congress, App. L, at 17. 

These negotiations resulted in the Agreement for the Repatriation of Sick and Wounded 
Captured Personnel, signed at Panmunjom on Apr. 11, 1953, 28 Dep’t. St. Bull. 576 (No. 
721, Apr. 20, 1953); 47 A.J.I.L. (Supp.) 178 (1953). 
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included a proposal that both sides “should undertake to repatriate 
immediately after the cessation of hostilities all those prisoners of war in 
their custody who insist upon repatriation and to hand over the remaining 
prisoners of war to a neutral state so as to ensure a just solution to the 
question of their repatriation.”*> The statement went on to reiterate the 
Communist belief that there were no prisoners of war who would actually 
refuse repatriation. Though it lacked specifics, it was to prove the turning 
point in the thorny prisoner-of-war problem and eventually lead to an 
agreement for an armistice in Korea. 


The exchange of sick and wounded prisoners of war (known as 
“Little Switch”) began at Panmunjom on April 20, 1953 and, during the 
next fourteen days, 5,640 sick and wounded North Koreans and 1,030 sick 
and wounded Chinese Communists were sent north while 471 sick and 
wounded ROKA personnel and 213 sick and wounded UNC personnel 
(including 149 Americans) were sent south.*© “Little Switch” was com- 
pleted on May 3, 1953. 


On April 17, the Communist Delegation was informed that the 
UNC Delegation was prepared to set a date for the resumption of Plenary 
Meetings. They were resumed on April 26. Controversy continued with 
respect to the prisoners of war who refused repatriation. It was ultimately 
agreed that a Neutral Nations Repatriation Commission would be estab- 
lished with responsibility for the disposition of those prisoners of war who 


rejected repatriation, the Commission to consist of representatives of 
Czechoslovakia, Poland, Sweden, and Switzerland (the members of the 
Neutral Nations Supervisory Commission), with the addition of India as 
the chairman, executive agent, and umpire. India was also to supply the 
armed forces required by the Commission to carry out its functions. To 
ensure that there had been no coercion on the part of the detaining power, 
areas near Panmunjom were designated where, as to those prisoners of war 
from its side who had elected not to be repatriated, each side would have 
an opportunity to explain “their rights and to inform them of any matters 
relating to their homelands, particularly of their full freedom to return 
home to lead a peaceful life.” 4’ 





India had made a similar proposal in the General Assembly the previous November, 
but it had been strongly opposed by the Soviet Union and the People’s Republic of 
China—both of whom had insisted on forcible repatriation. The United States had 
opposed it because it called for the ultimate disposition of those who refused 
repatriation by a political conference and, if that was not successful, by the United 
Nations. It had been adopted by the General Assembly. G.A. Res. 610(VII), 4 
Djonovich, General Assembly, supra note 6, at 92. See Hermes, supra note 31, at 403. 
This was not as one-sided as it may appear. The Communists returned approximately 
6% of the total of 12,000 prisoners of war whom they admitted holding, while the UNC 
returned approximately 5% of the total of 132,000 prisoners of war held at that time. 
For the actions taken by the Communist repatriates to create the impression that they 
had been poorly treated, see Hermes, supra note 31, at 415-16. 

Para. 8, Terms of Reference for Neutral Nations Repatriation Commission, Annex to the 
Ammistice Agreement, 4 U.S.T. 262; T.1.A.S. 2782. When they eventually occurred, the 
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With the settlement of the prisoner-of-war problem, agreement was 
reached on all of the issues which had confronted the two Delegations 
since the agreement on the agenda on July 27, 1951. At 10:00 a.m. on July 
27, 1953, exactly two years after that original agreement had been reached, 
the Korean Armistice Agreement was signed, becoming effective twelve 
hours later, at 10:00 p.m. that night.*® Only the Republic of Korea, led by 
President Syngman Rhee, fiercely opposed the armistice, its objective 
being the political reunification of Korea. On June 18, 1953, President 
Rhee ordered the release of some 25,000 Koreans held as ROK prisoners 
of war who had indicated that they did not desire to be repatriated to North 
Korea.*° No ROK representative was present when the Korean Armistice 
Agreement was signed, and the ROK never became a party to it.>? 


Ill, AFTERMATH 


Based both on past performances of Communists in general, and on 
the performance of the Communist Delegation at Kaesong and Panmun- 
jom in particular, members of the UNC Delegation and Staff expected 
there would be numerous violations of the Armistice Agreement by the 
North Koreans and the Chinese Communists. There was general knowl- 
edge of the Soviet total disregard of the provisions of the 1907 Hague IV 
Regulations on Land Warfare*? during the course of World War II and of 
the North Korean (and Chinese Communist) disregard of the humanitar- 





Communist explanations soon became unprofitable yelling matches between the North 
Korean or Chinese Communist officials and the recalcitrant prisoners of war who 
violently rejected repatriation and the explanations were discontinued. Some 18 
Americans refused repatriation, but it is believed that all of them subsequently 
returned to the United States. 

Of course, a new military demarcation line had to be drawn, but that was quickly 
accomplished. 


Agreement Between the Commander-in-Chief, United Nations Command, on the One 
Hand, and the Supreme Commander of the Korean People’s Army and the Commander 
of the Chinese People’s Volunteers, on the Other Hand, Concerning a Military Armistice 
in Korea, signed at Panmunjom, July 27, 1953, 4 U.S.T. 234, T.LA.S. 2782. 
Hermes, supra note 31, at 451. This was undoubtedly done in the expectation and hope 
that it would adversely affect the obvious movement towards an armistice. 


In June 1953, while in the United States on an official mission, General Paik Sun Yup, 
the first ROKA representative on the UNC Armistice Delegation, who had become 
the ROKA Chief of Staff, paid a visit to the U.S. Army’s Command & General Staff 
College at Fort Leavenworth, Kansas, where General Hodes, the first U.S. Army 
representative on that Delegation, was in command and where there were a number of 
ROKA officer students. The two generals and the author, who was then on General 
Hodes’ staff, were reminiscing in General Hodes’ office when General Paik was called 
to the telephone. He returned to General Hodes’ office and said: “That was President 
Rhee. He asked me if ROKA could fight on alone if the UNC signed an armistice 
agreement. I told him ‘no’ and he ordered me to return home immediately. I guess that 
I’m going to lose my job.” (He didn’t!) 

Convention No. IV with Respect to the Laws and Customs of War on Land, with Annexed 
Regulations, signed at The Hague, Oct. 18, 1907, 36 Stat. 2277, T.S. 539, 1 Bevans, supra 
note 3, at 631. 
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ian principles of the 1929 and 1949 Geneva Prisoner of War Conventions,** 
with which they had stated that they were complying;>* however, no one 
imagined that the violations would be so blatant and widespread. As far as 
the Communists were concerned, as soon as the prisoner-of-war exchange 
had been accomplished, the Korean Armistice Agreement became a Cease- 
fire only—and even that aspect of the Agreement has not always been 
respected by the North Koreans. 


Just as for many years the United States sought, but did not obtain, 
provisions for verification in arms control treaties with the Soviet Union, so 
had the UNC Delegation sought oversight provisions in the Korean 
Armistice Agreement, by both the parties and by neutrals. The expectation 
that the Communists would violate any agreement was indicated by the 
UNC Delegation’s (1) unsuccessful attempt to provide for the maintenance 
of the status quo with respect to airfields, a provision which it would have 
been very difficult for the Communists to violate secretly; (2) unsuccessful 
attempt to include a provision permitting aerial overflights and photo 
reconnaissance over the territory of the other side; (3) successful attempt 
to have a provision for neutral nation supervision, a success that quickly 
proved illusory; and (4) unsuccessful attempt to obtain twelve ports of 
entry with Neutral Nations Inspection Teams (NNITs) at each, instead of 
the five upon which agreement was reached. This left seven important 
ports of entry into North Korea with not even a pretense of oversight. Let 
us examine each of these items in more detail. 


When the negotiations for an armistice began on July 10, 1951, 
there was not a single airfield in North Korea in usable condition and there 
was not a single combat aircraft based in North Korea. The same condition 
existed when the Armistice Agreement was signed on July 27, 1953. All 
Communist MIGs operated from their safe haven across the Yalu River in 
the People’s Republic of China. The UNC was convinced that the North 
Koreans were prepared to rehabilitate their old airfields and to build new 
ones as soon as an agreement was reached that would protect them from 
further destruction. It was also believed that combat planes would be flown 
in from China as soon as airfields were available in North Korea and that 
there were planes in crates ready to be brought into North Korea and 
assembled immediately after hostilities ended, despite Armistice Agree- 
ment prohibitions. Subsequent developments verified all of these assump- 
tions.*> Today, innumerable military airfields in North Korea serve as bases 
for hundreds of North Korean military aircraft furnished by the Soviet 





53. 1929 Geneva Convention Relative to the Treatment of Prisoners of War, 47 Stat. 2021, 
T.S. 846, 118 L.N.T.S. 343. For the 1949 Convention with the same title, see note 35, 
supra. 

54. In its reply toa telegram from the ICRC, it had stated that it was “strictly abiding by 
principles of Geneva Conventions in respect to Prisoners of War.” See note 35, supra. 

55. See the statement made by the UNC representative at the meeting of the Military 
Armistice Commission on July 5, 1955, quoted in Simon, The Operation of the Korean 
Armistice Agreement, 47 Mil. L. Rev. 105, 123 (1970) [hereinafter Simon]. 





NAVAL LAW REVIEW XLI 


Union and brought into North Korea in direct violation of the specific 
provisions of the Armistice Agreement. 


Past experience indicated that the Communists would continue to 
follow their basic policy that “the end justifies the means.” Because this 
was long before the days of satellite cameras that can read the brand name 
on a Cigarette package, the UNC Delegation sought to include in the 
Armistice Agreement a provision permitting aerial overflights and photo 
reconnaissance over the territory of the other side. The Communist 
Delegation adamantly refused to consider such a provision and, eventually, 
it was necessary to give up this demand. With no aerial reconnaissance and 
impotent NNITs, the Communists were able to totally disregard the 
provisions of the Armistice Agreement which were intended to maintain 
the status quo ante with respect to armaments. 


After much opposition, the Communist Delegation had agreed to 
provisions for the establishment of a Neutral Nations Supervisory Com- 
mission (NNSC) and its Inspection Teams. Unquestionably, they only 
agreed because they knew that their “neutral” nominees would make it 
impossible for the Inspection Teams to function properly. There would be 
nothing to prevent the North Koreans from bringing into North Korea 
anything that they desired, and the Soviet Union and the People’s Republic 
of China were willing to provide, from small arms ammunition to aircraft. 
These “neutral” bodies were a failure from the start. They were composed 
of two true neutrals, Sweden and Switzerland, and two completely biased 
Communist nations, Czechoslovakia and Poland, who took their orders 
from the North Koreans. The latter two vetoed practically every request for 
an investigation made by the UNC and did everything in their power to 
render the inspections in North Korea meaningless. In June 1956, the 
activities of the NNSC and its Inspection Teams were terminated by the 
UNC because of the futility of it all.>6 It would be interesting to see how the 
North Koreans and Chinese Communists would react now to a proposal to 
re-establish the NNITs with representatives from Czechoslovakia (now two 
separate non-Communist nations) and Poland (now also a non-Communist 
nation). It would be naive to believe that the North Koreans would agree 
to such an action—and, even if you had accepted the original fiction of the 
“Chinese People’s Volunteers,” that group (like the Lincoln Brigade of the 
Spanish Civil War) no longer exists, despite the provision for its continued 
authority with respect to the designation of the Communist members of the 
Military Armistice Commission (MAC). 


Paragraph 13(d) of the Korean Armistice Agreement provided for the 
cessation of “the introduction into Korea of reinforcing combat aircraft, 
armored vehicles, weapons and ammunition’—with an exception for 
piece-for-piece replacement of destroyed, damaged, worn out, or used 
equipment. So completely did the North Koreans disregard the foregoing 
that ultimately, in 1957, the UNC advised the Security Council that, in view 





56. 1956 U.N.Y.B. 128. 
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of the continuous Communist violations of this provision, the UNC no 
longer considered itself bound by it.>” 


The UNC Delegation fought long and hard to have the Armistice 
Agreement contain provisions for twelve ports of entry on each side where 
NNITs would check incoming items and prevent the importation of excess 
armaments contrary to the Agreement. An extremely lengthy dispute was 
ultimately settled by a provision for import supervision at only five ports of 
entry on each side. Even that appeared to be a victory at the time because 
of the normal Communist reluctance to agree to any type of verification of 
their compliance with the provisions of international agreements; but, 
because the Inspection Teams required three votes for affirmative action, 
the number of ports of entry at which they were stationed became 
meaningless. Had the UNC Delegation obtained an agreement on twelve 
ports of entry, the Inspection Teams would have been impotent at twelve 
ports rather than impotent at five ports of entry. The Communists went to 
great lengths to avoid inspections in areas where no vote of the Inspection 
Team was required, at one point constructing a railroad to bypass the 
agreed inspection zone!*® 


Article 1, paragraph 1, of the Korean Armistice Agreement provided 
for the drawing of a Military Demarcation Line (MDL), a dividing line 
between the two opposing armed forces, and for a Demilitarized Zone 
(DMZ) equal to two kilometers (about 1.2 miles) on each side of that 
MDL. Other paragraphs of that Article: (1) prohibited entry into the DMZ 
except for a limited number of persons involved in civil administration and 
relief unless specifically authorized by the MAC; (2) prohibited crossing 
the MDL unless authorized both by the Commission and by the com- 
mander of the side into whose territory entrance was sought; and (3) 
prohibited “any hostile act within, from, or against” that zone. Things, such 
as the extensive North Korean tunnelling under the DMZ, were not 
foreseen during the course of the negotiations. These tunnels were capable 
of supporting a major new aggression by North Korea into South Korea>® 
(perhaps the North Koreans could claim that, while the Armistice Agree- 
ment prohibited hostile acts “within, from, or against” the DMZ, it did not 
prohibit such acts “under” that Zone!). Other unforeseen actions included 
the premeditated killing of a number of UNC and South Korean personnel 
in the DMZ, a North Korean team of thirty-one specially trained com- 
mandos sent across the DMZ in 1968 with the mission of assassinating the 
President of the Republic of Korea by beheading him,® and episodes such 





1957 U.N.Y.B. 87. The author was a member of the DOD Working Group that 
collected the evidence to support the statement made by the U.S. Permanent 
Representative to the United Nations. 

Simon, supra note 55, at 121. 

For a fictionalized story of these tunnels, see Larry Bond, Red Phoenix, Prologue (New 
York: Wamer Books, 1989). 

J. Hubbell & D. Reed, Mission: To Murder a President, Reader’s Dig. 142 (July 1968); 
Simon, supra note 55, at 127. It is estimated that the North Koreans have dispatched 
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as a February 1990 artillery raid where North Korean gunners fired twenty 
rounds of artillery at a guard post manned by South Koreans.®! 


The evidence shows that the North Korean Communists cannot be 
trusted to comply with any international agreement to which they are a 
party, no matter under what conditions the agreement was made, even 
when compliance appears to be to their advantage. To quote Lenin: 
“Promises are like pie crust; made to be broken.” What the great God 
Lenin said almost three quarters of a century ago is probably still a 
Communist commandment in the 1990s, at least to the North Koreans. 
Perhaps Kim I] Sung and his North Korean Government are unique among 
present-day Communists. Unfortunately, consistent Communist failure to 
comply with international commitments does not warrant such a belief, 
despite the fact that they have lost one of their sponsors, the Soviet Union, 
and cannot expect to receive anywhere near the support they received in 
the 1950s from their other sponsor, the People’s Republic of China. 


In his book on the negotiation of the Korean Armistice Agreement, 
Admiral Joy said: 


An agreement is binding on Communists only if it operates 
to the advantage of their purposes. If they discover that an 
agreement works to the disadvantage of Communism, then it 
is invalid. To their devious minds, it is irrational to abide by 
an undertaking that is working out badly for their cause, no 
matter what dishonor might attend the act of welshing. 
Whoever rests his faith on the reliability of Communist 
agreements hangs perilously by a frayed rope. 


IV. CONCLUSION 


While the outcome of the Korean hostilities cannot be labeled a 
victory for the United Nations and the United States, it certainly cannot be 
labeled a defeat (as it has been by some),® as the primary objective was to 
prevent the absorption of South Korea by North Korea.“ Unlike South 
Vietnam, almost forty years after the Korean Armistice Agreement was 
signed, the Republic of Korea is still alive and thriving.® 





more than a thousand specially trained saboteurs, assassins, and terrorists across the 
DMZ and the MDL since the armistice became effective. 
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THE U.S. NAVY AND NO-CURE, NO-PAY 
SALVAGE LAW 


Lieutenant Junior Grade James Kraska, JAGC, USNR * 


Strategy, force structure, and doctrine dictate how the United 
States will conduct national security operations. Another com- 
ponent of military planning is law. A greater awareness of how 
to structure and reform the law to meet defense requirements is 
emerging. One area ripe for reform is U.S. Navy salvage law. 
The U.S. Government does not participate in the international 
no-cure, no-pay salvage regime. As a result, the Navy may be 
unprepared to cope with wartime salvage requirements. This 
article analyzes the current architecture of Navy salvage law and 
suggests that no-cure, no-pay salvage should be adopted. 


THE EMERGING SHORTFALL IN NAVY SALVAGE 


Most worldwide emergency salvage work is conducted under the 
aegis of an international no-cure, no-pay regime. The principle of no-cure, 
no-pay is ancient. Over 2,000 years ago, the seafaring Rhodians and 
Romans codified the concept to encourage mariners to assist vessels in 
danger or distress at sea. No-cure, no-pay awards a bonus or premium, 
based upon the value of the vessel or cargo, to the salvor who voluntarily 
and successfully saves a ship or her cargo at sea, in whole or in part. The 
no-cure, no-pay principle was introduced into English law from the Laws of 
Oleron under Richard I from 1189 to 1199. In the modern era, no-cure, 
no-pay agreements are offered by the salvor to the captain of a distressed 
ship. If the captain accepts the offer of no-cure, no-pay, the agreement is 
binding upon both parties. Later, a neutral arbiter determines the amount 
of the salvor’s bonus award. 


Lloyd’s Open Form is the most common type of such agreements.? 
No-cure, no-pay agreements base the salvor’s remuneration not on mere 





* Lieutenant Kraska is currently the Office of Naval Research Fellow in Naval 
Oceanography and National Security at the Marine Policy Center, Woods 
Hole Oceanographic Institute. He has a B.A. degree from Mississippi State 
University (1987); an M.A. degree in International Affairs from The Clare- 
mont Graduate School, Claremont Colleges; and a J.D. degree from Indiana 
University School of Law (Bloomington) (1992). 


The author would like to thank Dr. James Broadus and Porter Hoagland for 
their review of the article. 


1. About 80% of the worldwide no-cure, no-pay salvage services are carried out under the 
Lloyd’s Open Form (LOF). Lacey, New Standard Agreements for Salvage Services Under 
Development, Int’! Salvage Union Bull. 12 (Oct. 1992) [hereinafter ISU Bull.]. 
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compensation for his effort, but on a premium bonus which considers, inter 
alia, the degree to which the salvor voluntarily placed himself at risk.? 
Other ingredients used in determining a no-cure, no-pay salvage award 
were articulated by Justice Clifford in the classic case The Blackwall: 


(1) The labor expended by the salvors in rendering the 
salvage service. (2) The promptitude, skill, and energy 
displayed in rendering the salvage service and saving the 
property. (3) The value of the property employed by the 
salvors in rendering the service, and the danger to which 
such property was exposed. (4) The risk incurred by the 
salvors in securing the property from impending peril. (5) 
The value of the property saved. (6) The degree of danger 
from which the property was rescued.? 


The U.S. Government does not participate in no-cure, no-pay 
salvage contracts.‘ In the past, the U.S. Navy has met much of its salvage 
requirements through organic salvage resources, but a shrinking Navy 
budget is quickly eroding this capability. The Navy is now unable to meet 
potential emergency salvage requirements through its present collection of 
organic assets and retained commercial vessels.° Indeed, under some plans 
being discussed, the U.S. Navy will cease to operate any salvage vessels 
early in the next century, relying instead on a mix of commercial and 
merchant marine vessels under contract.® 


By neglecting to adopt the no-cure, no-pay form of salvage, the U.S. 
Government, and particularly the U.S. Navy, has decreased the likelihood 
that an injured Navy vessel operating far from a U.S. base will receive rapid 
assistance. The current system, which uses daily-rate and lump-sum 





Compensation based merely upon a salvor’s expended time and cost would not be as 
great an incentive for rescuers to assist vessels in heavy seas or in dangerous waters, 
such as near shoals. 

The Blackwall, 77 U.S. (10 Wall.) 1, 14 (1870). Lloyd’s Open Form 1990 (LOF 90) 
incorporates a recent addition by evaluating, “the skill and efforts of the salvors in 
preventing or minimizing damage to the environment.” Article 13. 1(b). 

The government contracts salvage services on a daily-rate basis and a lump-sum basis. 
The Supervisor of Salvage and Diving, Naval Sea Systems Command, U.S. Navy, 
services such contracts for the DOD, including the U.S. Army Corps of Engineers and 
other agencies, such as NASA. Lump-sum and daily-rate payments are most appro- 
priate where there is ample time for negotiation between the salvor and the vessel’s 
captain. 

During the 1991 Gulf War, the United States was unprepared to respond to the 
multiple, serious ship casualties that were expected. Commander, Naval Sea Systems 
Command, Supervisor of Salvage (SEA OOC), Salvage 2010: Navy Force Level 
Requirements for Salvage Ships at i (Apr. 1991) [hereinafter Salvage 2010). Damage to 
U.S.S. Princeton (CG 59) and U.S.S. Tripoli (LPH 10) resulting from mine strikes could 
have been mitigated by more timely and efficient salvage assistance. 

Salvage 2010, § 3-5 (see fig. 3-1B, “Option Two”). 
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contracts negotiated on an ad hoc basis, offers no incentive for a potential 
salvor to put himself at special risk which an emergency or combat situation 
may require.” 


The current salvage policy may have grave consequences for U.S. 
forces operating in the emerging operational hazards of the post-Cold War 
world. As naval threats become more diffuse and as the Navy downsizes, 
the salvage gap—the difference between operational needs and available 
assets—is becoming acute. Without no-cure, no-pay, there is a shortfall in 
salvage resources throughout the peacetime-wartime continuum. 


The most dangerous scenario involves combat where a concentra- 
tion of high-value ships containing fuels and explosives are subjected to 
massive enemy fire. Professional salvors, accustomed to no-cure, no-pay 
agreements, are more willing to accept work under such conditions if their 
efforts will be rewarded with a generous award, rather than compensation 
based in quantum meruit. 


There is a dynamic relationship between Navy strategy and the way 
the Navy arranges for salvage of its vessels. Department of the Navy 
strategy has shifted the operational focus of the Navy and Marine Corps to 
the coastal areas, which are exceptionally dangerous because of the large 
volume of commercial shipping traffic, the high concentration of military 
threats, and the presence of natural dangers such as reefs and bars. Thus, 
while the number of possible threats multiplies and the character of the 
operating environment becomes more dangerous, fewer organic salvage 
platforms will be in service to assist naval vessels injured in peacetime or 
combat. 


This article first examines international no-cure, no-pay salvage, 
followed by the architecture of Navy salvage rules. Then the focus turns 
toward the Navy’s operational wartime and peacetime salvage needs and 
how the existing structure of Navy salvage law is inadequate to meet those 
needs. Finally, this paper suggests that Navy salvage capability would be 
significantly upgraded by reforming the Navy’s iegal salvage framework to 
include some form of no-cure, no-pay salvage arbitrated by a neutral party. 


I]. THE FLEXIBILITY OF THE INTERNATIONAL NO-CURE, 
NO-PAY REGIME 


The doctrine of no-cure, no-pay is central to the law of noncontrac- 
tual salvage. The ancient concept was first integrated into a standardized 
international salvage agreement, Lloyd’s Open Form (LOF), in 1890.8 





The Gulf War showed that commercial salvors (especially foreign salvors) were 
reluctant to risk their ships in order to offer emergency assistance to U.S. combatants 
or transports in peril. Salvage 2010, § 2-8. 


Lacey, New Standard Agreements for Salvage Services Under Development, ISU Bull. 12 
(Oct. 1992). The most recent edition of Lloyd’s Open Form is the 1990 form (LOF 90), 
which incorporates some of the more important amendments of the 1989 Salvage 
Convention. 
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Under no-cure, no-pay, the captain of an endangered vessel agrees to an 
open-ended contract which stipulates that the vessel’s owner will pay the 
salvor a fair award (determined by a neutral Lloyd’s arbitrator in London 
under LOF) in exchange for emergency assistance. Thus, the doctrine 
eliminates any bargaining or negotiating between the salvor and the 
captain of the vessel in time-sensitive situations of urgency or peril, such as 
a fire on board. 


No-cure, no-pay salvage must be executed within long-standing 
legal parameters: the salvor must act voluntarily,® he must be at least 
partially successful (no cure, no pay) and, if successful, he is entitled to a 
generous award for his efforts. Although the typical act of salvage involves 
rescuing a ship in imminent danger, a wide range of acts have been held to 
constitute salvage.1° Combat salvage of naval vessels may include firefight- 
ing, dewatering, towing, debeaching, underwater ship repair, harbor clear- 
ance, environmental management, ocean search and recovery, and emer- 
gency offload.11 


If a ship is badly damaged, salvage may be limited to “restoring hull 
integrity so that the ship can endure the sea and weather conditions en 
route [to a port of safety].”!? This requires controlling flooding (including 
the pumping of solid flooding to help the vessel restore buoyancy) and the 
elimination of fires (which can compound problems by igniting liquid fuel 


or unexploded ordnance). The Navy is not prepared to conduct this type of 
operation unaided. 





There must be no duty on the part of the salvor to render assistance. The Blackwall, 77 
U.S. (10 Wall.) 1, 14 (1870). 

G. Gilmore & C. Black, The Law of Admiralty 536 (2d ed. 1975). Any act which helps 
to save property endangered or lost at sea may be salvage, including towage, raising a 
sunken vessel, putting out a shipboard fire, or otherwise assisting a ship in peril. 
Salvage-towage (to be compensated by a liberal reward) may be distinguished from 
conventional towage (to be compensated at regular towage rates) by whether the 
towed vessel was under her own navigation and able to reach port unaided at the time 
the towage began. /d. at 537. Salvage “need not be so dramatic” as to require physical 
assistance; standing by in case assistance becomes necessary or giving needed charts or 
directions have constituted salvage. Id. 

Salvage 2010, § 1-1. Assistance to naval aircraft or their crews may also constitute 
emergency salvage. Aircraft have been brought under admiralty jurisdiction, but the 
willingness to do so seems dependent upon the forum and the particular case facts. 
Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S. 249, 268 (1972), ruled that 
an aircraft may be brought under admiralty jurisdiction if it “bears a significant 
relationship to traditional maritime activity.” The test broadened slightly to allow 
those airplanes with a “substantial maritime connection” under admiralty jurisdiction. 
In re Gypsum Carrier, Inc., 489 F.2d 152, 155 (Sth Cir. 1974), cert. denied, 417 U.S. 931 
(1974) and In re Air Disaster Near Honolulu, Hawaii, 1992 AMC 1130 (N.D. Cal. 
1990). 

Rogers, Fixing Battle Damage, 114/6 U.S. Naval Inst. Proc. 34, 39 (June 1988). 

“The Navy has not undertaken a combined salvage and repair operation involving 


multiple ships and using only military personnel and equipment during the last forty 
years.” Jd. at 39. 
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The United States does not accept offers of no-cure, no-pay.'4 
There are several reasons why U.S. law does not allow naval ship captains 
the option of accepting a no-cure, no-pay contract in time of need. These 
impediments center around how the government contracts for services and 
exist primarily within the U.S. Code. 


The essence of no-cure, no-pay is that the rescued party is willing to 
submit to arbitration to determine exactly what award the salvor should 
receive. The Anti-Deficiency Act!> makes it illegal for a government 
employee to commit funds before knowing the actual extent of the 
commitment. Open-ended obligations—which are the hallmark of no-cure, 
no-pay—are forbidden. 


Moreover, there are very specific guidelines for procuring goods 
and services for the U.S. Government.'* Because the captain of a U.S. 
Navy vessel is not a legal contracting agent of the U.S. Government, he 
cannot commit U.S. funds.’”? Thus, a skipper cannot bind the U.S. 
Government to a no-cure, no-pay agreement, and salvors know this.1® 


No-cure, no-pay agreements usually require the salvage award to be 
arbitrated overseas and under foreign law.1? Courts tend to jealously guard 





14. On occasion, the United States has paid an award determined by a Lloyd’s arbitrator 
under LOF for assistance to a U.S. merchant vessel. The official position is that the 
U.S. Government is not bound to the arbitration proceeding. In reality, U.S. officials 
show up at the arbitration as observers, not actual participants, and the determined 
award may be paid (personal communication, M. F. Stott, Salvage Arbitration Branch 
(Agency Dep’t) Lloyd’s of London, London, U.K., 14 Dec. 1992). The disadvantage of 
continuing this policy is that it reduces the confidence of the salvor in collecting his 
award, making assistance in times of danger, such as rough weather or combat, 
unlikely. If the Navy feels that the Lloyd’s award is too high and refuses to pay, the 
salvor must take his chances in U.S. Federal Court. 

31 U.S.C. § 1341 (1990). The relevant U.S. Code section reads: 
Limitations on expending and obligating amounts. 


(a)(1) An officer or employee of the United States Government... may 
not— 
ee 


(B) involve [the government] in a contract or obligation for 
the payment of money before an appropriation is made unless 
authorized by law. 

Id. 


10 U.S.C. §§ 2301-2316. The purchase of all property or services by the U.S. Navy must 
adhere to these guidelines. 10 U.S.C § 2303(a)(3) (1984). 


“Contracts may be entered into and signed on behalf of the Government only by 
contracting officers.” 48 C.F.R. 1.601 (1991). A contracting agent must be designated 
or selected by the head of each federal agency. 48 C.F.R. 1.603-1 (1991). “Contracting 
Officers shall be appointed in writing on a “Certificate of Appointment,” SF 1402, 
which shall state any limitation on the scope of authority to be exercised....” 48 
C.F.R. 1.603-3 (1991). 

B.V. Bureau Wijsmuller v. United States of America as the Owner of the Warship 
Julius A. Furer, 1976 AMC 2514 (S.D. N.Y. 1976). 


For example, claims for awards brought under LOF are determined by the Salvage 
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jurisdiction and are reluctant to compel arbitration abroad.”° The authority 
for U.S. courts to uphold overseas arbitration agreements, however, was 
established in the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards?! and implemented in the United States by 
legislation.22 


A U.S. court will compel foreign arbitration, such as under that 
called for under LOF, if four conditions are met: 


(1) is there an agreement in writing to arbitrate the 
dispute; in other words, is the arbitration agreement broad or 
narrow; 


(2) does the agreement provide for arbitration in the 
territory of a Convention signatory; 


(3) does the agreement to arbitrate arise out of a com- 
mercial legal relationship; 


(4) isa party to the agreement not an American citizen??5 


Foreign arbitration is limited to cases involving “commercial trans- 
actions”—Navy vessels are held to be outside the commercial realm.24 
Thus, while authority exists whereby a U.S. court can uphold foreign 
arbitration, technical legal obstacles relating to how the U.S. Government 
contracts for goods and services prevents the authority from being applied 
in cases involving U.S.-owned vessels. As a result, vessel captains are 
unable to bind the U.S. Government to the international standard no-cure, 
no-pay agreement typically offered by salvors to vessels in distress. 


No-cure, no-pay agreements are most appropriate where the value 
of the vessel is large and conditions warrant avoiding debate on the salvor’s 
compensation. Because many salvors will only work under a no-cure, 
no-pay contract, refusing to agree to no-cure, no-pay in times of crisis may 
threaten an endangered vessel. 


This was the case of the supertanker Amoco Cadiz. In March of 
1978, the supertanker suffered a steering failure off the coast of France. 
The captain of the massive vessel, Pasquale Bardari, called upon the only 
nearby tug, the Pacific, for assistance.> While the Amoco Cadiz foundered, 





Arbitration Branch, Lloyd’s of London, London, U.K., according to the principles of 
English law. 

Brier v. Northstar Marine, Inc. (D.C. N.J. 1992), Civil Action No. 91-597 (JFG). 

3 US.T. 2517, T.1.A.S. No. 6957, 330 U.N.T.S. 38 (1970). 

9 U.S.C. §§ 201-208. 

Sedco v. Petroleos Mexicanos Mexican National Oil, 767 F.2d 1140, 1144-45 (Sth Cir. 
1985), quoting Ledee v. Ceramiche Ragno, 684 F.2d 184, 185-86 (1st Cir. 1982). 
Bureau Wijsmuller, supra note 18, at 2520-21. 

The Pacific was a modern German salvage tug in the fleet of Bugsier Reederei und 
Bergungs, A.G. and, on that day, under the command of Captain Hartmut Weinert. 
The Bugsier firm undertook salvage work only under an LOF no-cure, no-pay 
agreement. “The tug did not begin operations immediately because Bardari had to call 
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“Amoco and the tug’s captain... haggled over the LOF.”26 Hours later, 
Amoco and Captain Weinert came to terms when Amoco agreed to LOF, 
but the assistance could not save the ship.2” The Amoco Cadiz broke apart, 
spilling 220,000 tons of Iranian crude into the sea.* 


In 1974, U.S.S. Julius A. Furer?? ran aground off the coast of the 
Netherlands. Wijsmuller, one of the world’s leading salvage companies, 
assisted the vessel with four salvage tugs. Before commencing assistance, 
the Furer’s skipper, Commander Edwards, agreed to the LOF no-cure, 
no-pay salvage agreement.*? Later, a U.S. district court found that 
Commander Edwards lacked the authority to bind the government to 
arbitration and payment under LOF. 


The fact that Commander Edwards, the commanding officer 
of the Furer, signed the LOF is of no legal consequence. 
Indeed, it would have made no difference if the Chief of 
Naval Operations had chanced to be upon the Furer, and had 
executed the contract himself. That is because only the 
Congress can remove or tailor the armor of the sovereign’s 
immunity from suit; no officer or representative, regardless 
of rank, good intentions, or innocent misapprehension of his 
powers, has the requisite authority. 


Consequently, although no-cure, no-pay is a valuable tool for the 
naval commander to have in his pocket, its use is denied to him. In the 


Furer case, the salvor was forced to pursue the U.S. Government in lengthy 
proceedings in federal court. Dissatisfied with the outcome, the salvor filed 
suit in the Netherlands. The Dutch Court ordered a judgment against the 
Furer’s captain, but the order is unenforceable outside Dutch jurisdiction. 





Chicago to find out if he could enter into such a deal.” In the Matter of the Oil Spill 
by the Amoco Cadiz off the Coast of France on March 16, 1978, 1992 AMC 913, 921 
(7th Cir. 1992). 

Id. 


The court specifically found that the delay in agreeing to LOF was not a proximate 
cause of the wreck because Captain Bardari reasonably relied on the early reports of 
his chief engineer that repair to the steering mechanisms appeared possible. In re Oil 
Spill by the Amoco Cadiz off the Coast of France on March 16, 1978, 1984 AMC 2123, 
2142, 2146 (N.D. Ill. 1984) (see ‘‘Findings of Fact,” numbers 103 & 122.) The wreck 
was proximately caused by the negligent design, maintenance, and operation of the 
steering gear. Amoco Cadiz, 1992 AMC 913, 939 (7th Cir. 1992). Still, the case brought 
to the fore the specter of a ship suffering total loss due to intransigence over not 
accepting a salvor’s offer of no-cure, no-pay. 

The oil spili was one of the largest in history, damaging approximately 180 miles of 
coastlines in one of the most important tourist and fishing regions in France. Amoco 
Cadiz, 1992 AMC 913, 916 (7th Cir. 1992). The clean-up took over six months and 
involved ships of the French and British navies and 40,000 French army servicemen 
ashore. Id. at 951. 

The Furer (FFG 6) belongs to the Brooke-class of guided missile frigates. 

Bureau Wijsmuller, supra note 18, at 2515. 

Bureau Wijsmuller, supra note 18, at 2518. 
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Needless to say, the U.S. Navy cannot rely upon the services and good will 
of Wijsmuller in a future emergency. 


III. THE LITIGIOUS NATURE OF NAVY SALVAGE LAW 


Historically, warships have been regarded as unique subjects of 
maritime and salvage law, and special rules often apply to them. Under the 
jus gentium, or customary international law, Navy vessels are accorded 
sovereign immunity.*2 Under U.S. law, sovereign immunity is waived for 
salvage claims against the Navy. A salvor of a warship must pursue the 
government into U.S. district court and bring suit to collect salvage. A 
salvor may ultimately prevail in federal court, but litigation is costly and the 
outcome is uncertain. 


If a private vessel or foreign government ship renders assistance to 
U.S. warships, the owner of the salving vessel as well as the salving crew 
may file suit against the United States under the Suits in Admiralty Act 
(SIAA)*4 or the Public Vessels Act.*5 Although the SIAA seems to overlap 
on its face with the Public Vessels Act, some courts hold that the SIAA 





Historically, ships of foreign nations have been accorded immunity from process in the 
courts of other nations. See generally J. Mattern, Concepts of State, Sovereignty and 
International Law (1928); N. Matsunami, Immunity of State Ships (1924); and 
Riesenfield, Sovereign Immunity of Foreign Vessels in Anglo-American Law: The 
Evolution of American Doctrine, 25 Minn. L. Rev. 1, 3 (1940). 
A suit against the government under the Suits in Admiralty Act or the Public Vessels 
Act may 
be brought in the District Court of the United States for the district in which 
the party so suing, or any of them, reside or have their principal place of 
business in the United States, or in which the vessel or cargo charged with 
liability is found. 46 U.S.C. § 742 (1982). The venue provisions of the Public 
Vessels Act (located at 46 U.S.C. § 782 (1991)) are unambiguous: Suit can be 
brought in the district court in which the vessel or cargo charged with creating 
the liability are found within the United States. 
If the vessel or cargo is outside the territorial waters of the United States, then 
the suit may be maintained in the district court of the United States for the 
district in which the parties so suing or any of them reside or have an officer 
for the transaction of business in the United States. In the event that none of 
the parties reside or have an office for the transaction of business in the 
United States and if the vessel or cargo is outside the territorial waters of the 
United States ... the action may be maintained in any district court in the 
United States. 
Norris, 3A Benedict on Admiralty § 199 Venue (7th ed. 1992). 
46 U.S.C. §§ 741-752 (1982). 
The Public Vessels Act (46 U.S.C. §§ 781-790 (1982)) states: 
Libel in Admiralty or Impleader Against the United States. A libel in 
personam in admiralty may be brought against the United States... for 
damages caused by a public vessel of the United States, and for compensation 
for towage and salvage services, including contract salvage, rendered to a 
public vessel of the United States.... 
46 U.S.C. § 781 (1982). 
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applies only to merchant vessels which are distinct from warships.>° United 
States’ liability is for assistance to “public vessels” generally. The term is 
not limited to warships and includes private vessels chartered by the 
Military Sealift Command.*” 


Foreign salvors are burdened with additional legal requirements in 
order to bring a complaint. If the claimant is not a U.S. citizen, the waiver 
of immunity is contingent upon whether the claimant’s government would 
allow a U.S. citizen to bring suit against it under similar circumstances.*® 
The reciprocity rule is a threshold issue in cases where a private or foreign 
salvor brings a claim against the U.S. Government for salvage. For 
instance, in Nicholas E. Vernicos Shipping Co. v. United States,*° the 
reciprocity rule was met and salvage was allowed against the United 
States.4° 


In recognition of the Public Vessels Act and the Suits in Admiralty 


Act, the Manual of the Judge Advocate General“ provides for Navy liability 
for salvage.*2 


Salvage claims may be filed against the Department of the 
Navy for compensation for towage and salvage services, 
including contract salvage, rendered to a naval vessel or 
other property under the Department of the Navy’s jurisdic- 





Warships may be brought solely under the Public Vessels Act. Compare Blanco v. 
United States, 775 F.2d 53, 57 (1985) with Berizzi Bros. v. S.S. Pesaro, 271 U.S. 562, 563 
(1926), 46S.Ct. 611, 613 (1926), where the court held that a merchant ship operated by 
the government did not have the same immunity as a warship. 

Blanco, supra note 36, 57-58. 


The U.S.C. contains a reciprocity clause: “No Suit may be brought under this chapter 
by a national of any foreign government unless it shall appear to the satisfaction of the 
court in which suit is brought that said government, under similar circumstances, 
allows nationals of the United States to sue in its courts.” 46 U.S.C. § 785. This section 
codifies general maritime law. See, e.g, Westfal-Larsen & Co. v. United States, 41 F.2d 
550 (D.C.Cal. 1930). In Westfal-Larsen, the Kingdom of Norway was allowed to sue the 
United States for damage caused by collision with a U.S. battleship because the court 
found that the laws of Norway would allow like suits to U.S. nationals. 

223 F. Supp. 116 (D.C.N.Y. 1963), modified on other grounds, 349 F.2d 465 (2d Cir. 
1965). 

In the Vernicos case, Greek salvors brought a claim for services rendered to an 
American ship. American law was determinative. Two tugs owned by the Vernicos Co. 
of Greece assisted two U.S. Navy destroyers in danger from a sudden storm near the 
coast of Greece. The tugs worked throughout the night in helping the Navy vessels 
remain in a safe position. Both the owners of the Greek tugs and their respective crews 
brought salvage claims against the United States. The trial court and the court of 
appeals held that the salvors could sue the United States since an investigation of 
Greek law showed that Greece could be sued by a U.S. citizen in a similar situation. 
Manual of the Judge Advocate General, Office of the Judge Advocate General, 
Department of the Navy, § 1203) [hereinafter JAGMAN]. 

Salvage encompasses any “Salvage of any naval property by a civilian from navigable 
waters and salvage of civilian property by a naval unit are admiralty incidents.” 
JAGMAN, § 1212. 
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tion. The United States may file claims for salvage services 
rendered by vessels or units of the Department of the 
Navy.... # 


The Secretary of the Navy has the authority to “settle, compromise, 
and pay claims up to $1,000,000.00* for: (1) damage caused by a vessel in 
the naval service or by other property under the jurisdiction of the 
Department of the Navy; [and] (2) compensation for towage and salvage 
service, ....”45 Settlement is rarely possible because the salvor invariably 
demands a higher award than that which is offered. The statute of 
limitations for bringing a claim against the U.S. Navy is two (2) years.* 


Principles of admiralty law allow a salvage award to be paid out of 
a maritime lien which is created in the salved property.*” Only in personam 
proceedings may be brought against naval or other public vessels. The 
traditional admiralty remedy of an in rem proceeding involving attach- 
ment, garnishment, or arrest of the defendant ship is not applicable; 
moreover, in rem immunity extends to warships owned or possessed by 
sovereign nations under suit in U.S. court.*9 





43. Id § 1220a. Affirmative salvage claims are governed by the provisions set forth at 10 
USS.C. §7623, 10 U.S.C. §7365, and 32 C.F.R. Part 752. 
44. JAGMAN, § 1213a. 


10 U.S.C § 7622. Under this section, the Secretary of the Navy may delegate settlement 
authority when the amount in question does not exceed $10,000. The Commander in 
Chief, U.S. Naval Forces Europe and the Sixth Fleet Commander may make payments 
of up to $10,000 for claims which arise within the jurisdiction of their respective 
commands. JAGMAN, §1213b(2),(3). 

JAGMAN, § 1214a, b. A suit must be filed within two years after the incident upon 
which the cause of action is based; all settlements must be made within the same 
period. 46 U.S.C. § 730 (1992). 

The Sabine, 101 U.S. 384 (1879). 


See 46 U.S.C. § 788 (Lien not Created Against Public Vessels) (1993). This statute 
reflects the traditional holding that warships cannot be brought under in rem 
jurisdiction. The Gaelic Prince, 11 F.2d 426 (D.C.N.Y. 1922). United States naval 
vessels are immune from arrest by another nation. If an attempt to arrest any U.S. 
naval vessel is made by a foreign government, the Navy will receive the assistance of 
the Department of State and the Department of Justice in obtaining the ship’s 
immediate release. JAGMAN, § 1223b. 

In The Janko (The Norsktank), 54 F. Supp. 241 (D.C.N.Y. 1944), the court held that 
a Dutch ship which was loaned to the Norwegian Government, and manned and armed 
by the Norwegian Navy, was immune from attachment by the U.S. district court (mere 
possession of The Janko by the Norwegian Navy was sufficient to render it immune 
from seizure by U.S. courts; ownership of the vessel was immaterial). 

Compare with The Johnson Lighterage Co. No. 24, 231F. 365 (D.C.N.J. 1916), where an 
in rem suit was maintained against property of a foreign government to recover salvage 
services rendered when the foreign property was in the possession of the lightering 
company and consequently seized by the marshal. 

Moreover, all maritime claims arising from the operation of public vessels of the 
United States, Great Britain, and Canada are waived among those states. Similar 
agreements exist between the U.S. / Japan and the U.S. / South Korea which waive all 
claims for property damage caused by defense forces. Under Article VIII of the NATO 
Status Forces Agreement, all intergovernmental admiralty claims arising from vessels 
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The status quo is oriented toward litigation, not arbitration. Con- 
sequently, the system is expensive for the U.S. Government and the salvor. 
More importantly, it reduces the chance that a U.S. vessel will receive 
timely assistance from an international salvor in times of emergency. 


Throughout the next few years, newly developed Navy and Marine 
Corps doctrine and plans based upon littoral warfare will emerge.*° 
“, .. From the Sea” established a framework under which the Department 
of the Navy is reevaluating and transforming the concept of naval 
operations. The goal is to structure a less expensive, but highly capable and 
flexible defense posture at sea. When fleet support is examined, policy 
planners should work to create the legal authority for the Navy to 
supplement its current regime of lump-sum and daily-rate salvage with 
no-cure, no-pay emergency agreements. 


IV. “... FROM THE SEA” STRATEGY MAKES COMBAT 
SALVAGE IMPERATIVE 


The prosecution of naval operations may require surface ships and 
submarines to operate in the theater of war. In battle, naval forces may be 
disabled or sunk.*! Salvage, like other critical support functions, is rarely 
appreciated until it is required. 


To a naval commander, ship salvage and towing are second- 
ary considerations, out of sight and out of mind until they 
make the difference between the survival or loss of a national 
defense asset. Effective casualty response is proactive and 
anticipatory. Because there is no current fleet salvage doc- 
trine, salvage and towing are seldom addressed in today’s 
Concept of Operations (CONOPS), Operational Orders 
(OPORDS), and Operational Plans (OPLANS), but casualty 
response preparation can profoundly influence ship surviv- 
ability.>2 





of the contracting parties are waived if the damaging vessel or the damaged property 
was used in operation of the North Atlantic Treaty. JAGMAN, § 12234, e. 

The new direction of the naval service signals changes in doctrine, education, service 
integration, training, acquisition, infrastructure, operations, risk reduction, and other 
areas. Amplifying documents and policy statements will follow on these subjects. Sean 
O’Keefe, Secretary of the Navy; ADM Frank B. Kelso II, Chief of Naval Operations; 
and General C. E. Mundy, Jr., Commandant of the Marine Corps, . . . From the Sea: 
Preparing the Naval Service for the 21st Century 10 (Sept. 1992) [hereinafter 
“... From the Sea”). The Navy’s critical self-examination seeks to eliminate redun- 
dancy and enhance areas considered deficient in light of the shift in strategy. Jd. at 11. 
Salvage 2010, § 2-2.1.1. “Threats to surface ships are a) air delivered anti-ship cruise 
missiles (ASCM), projectiles and bombs and b) underwater-delivered mines and 
torpedoes.” All weapons inflict damage through a combination of effects which include 
flooding through hull ruptures or damaged piping, loss of weapons or weapons control, 
loss of maneuverability, structural damage or fire, and secondary (internal) explosions. 
Ia. 


Salvage 2010, § 2-1. 
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Combat salvage is an important element of a fleet’s ability to sustain 
operations once the fight has begun. The goal of salvage in war is to 
“maintain the maximum number of vessels that can ‘fight, [or] float and 
[or] move... .”>3 By husbanding scarce assets and preserving their integ- 
rity to the highest possible degree, salvage can achieve a significant impact 
on the outcome of battle. Even ships that are not fully operational may be 
employed for secondary purposes. For example, “[dJuring World War II 
severely damaged ships were often used as decoys, for limited missions, or 
to confuse the enemy about the actual strength of the force.” *4 


In combat, a deficiency in salvage capability can lead to the loss of 
major platforms and a concurrent decline in offensive and defensive power. 
During the Pacific campaign in World War II, the U.S. Navy suffered the 
loss of several ships, including the aircraft carriers U.S.S. Yorktown (CV5) 
and U.S.S. Hormet (CV8), due to a lack of towing and salvage assets.°> 
Without an adequate salvage response, combat assets may be pried from 
their primary missions in order to render emergency assistance. One 
damaged vessel can actually take several additional combatants tempo- 
rarily out of action. 


Salvage support was in short supply during the 1991 Gulf War. 
During that conflict, the United States maintained overwhelming superi- 
ority at sea and in the air. Nonetheless, U.S.S. Tripoli (LPH 10)*® and 
U.S.S. Princeton (CG 59)*” were both seriously damaged by Iraqi mine 
strikes. The ships were covered by mine countermeasures helicopters and 
an international fleet of surface minesweepers and mine hunters.** The two 
vessels were the only ship casualties during the conflict, underscoring the 
serious threats that mines pose to U.S. forces.5® 


The near-shore naval operations of the Gulf War are illustrative of 
the future operating environment of the Navy. In September of 1992, the 





Rogers, supra note 12, at 35. 
Id. at 35. 


Also lost was the Porter (DD 356) and the Atlanta (CL 51). C. A. Bartholomew, Mud, 
Muscle, and Miracles: Marine Salvage in the United States Navy 153 (1990). 

The Tripoli, a versatile amphibious warfare ship, suffered a 16-by-20 foot hole 10 feet 
below the waterline. She was forced to seek temporary repairs in Bahrain at a cost of 
$5 million. J. M. Martin, We Still Haven’t Learned [Threat of Low-Cost Sea Mines] 
117/7 U.S. Naval Inst. Proc. 64 (July 1991). 

The Princeton, a Ticonderoga-class Aegis missile cruiser, is among the largest and most 
modern vessels in the world. She received major structural damage with minor 
flooding and damage to her propulsion and steering systems. If the weather had 
deteriorated, the ship could have broken up. R. P. Fiske, Salvage in Combat, 118/9 U.S. 
Naval Inst. Proc. 65, 68 (Sept. 1992). 

Ironically, the influence mine that struck the Princeton was invented as far back as 1908 
and has a present-day cost of perhaps $3,000. Martin, supra note 56, at 65. 

If U.S. Marines had made a full-scale amphibious assault, the contracted and organic 
salvage assets would have been overwhelmed. There was also insufficient salvage and 
towing assets available to tow damaged ships south to Dubai or to other locations for 
battle damage repair. U.S. Navy Salvage Report Operations Desert Shield / Desert 
Storm § 1-2.1 (Vol. I) T0800-AE-RPT-010/SUPSALV (July 1992). 
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Department of the Navy released a Navy / Marine Corps White Paper 
designed to serve as the guide for naval strategy in the 1990s and beyond. 
The report, entitled “. . . From the Sea,” rewrote the Navy’s ocean strategy. 
The White Paper is a major shift in the strategic focus of the Navy from 
combat on the high seas toward battle along the littoral or coastline regions 
of the world.* 


Training and fighting in the littoral is a radical departure from the 
deep-sea orientation that has characterized Navy missions since World 
War II. Consequently, the strategic shift will have a substantial impact on 
how the Navy and Marine Corps plan and conduct operations, structure 
their forces, and execute tactics. Navy planners are at work drafting task 
papers that analyze and clarify the many new issues brought to the fore by 
“... From the Sea.” One area where the change in strategy should direct 
a corresponding change in policy and law is in emergency salvage. 


So far, the Navy has failed to integrate salvage plans into fleet 
doctrine.®* During the Cold War, thinking about combat salvage was less 
pressing than it will be in the future. A war at sea against the Soviet Navy 
would have involved well-balanced U.S. carrier battle groups in the deep 
waters of the Atlantic or Pacific, where large concentrations of allied 
warships were located. Minimum Navy salvage resources had only to be 
divided between the two maritime theaters. If nuclear weapons were 
launched, then salvage was probably moot. 


In the future, U.S. naval forces will be more evenly distributed 
throughout the world. As a consequence, limited support platforms (of 
which salvage is only one) will be challenged to provide a wider blanket of 
coverage with fewer resources. Littoral warfare creates a new imperative to 
address salvage requirements. Fleet salvage is an indispensable component 
to successful coastal and shallow-water operations. 


As the character of U.S. operational fleet combat doctrine changes 
in accord with national priorities, so must the nature of the Navy’s fleet 





“... From the Sea.” 
The report asserts that the world has changed dramatically in the last few years. As a 
result, the priorities of the Navy and Marine Corps have shifted, leading to this broad 
assessment of our maritime forces. “... From the Sea,” at 1. The littoral areas are 
specified in detail: 
Operating forward means operating in the littoral or “‘near land” areas of the 
world. As a general concept, we can define the littoral as comprising tow 
segments of the battlespace: 
® Seaward: The area from the open ocean to the shore which must 
be controlled to support operations ashore. 
® Landward: The area inland from the shore that can be supported 
and defended directly from the sea. 
“.,.. From the Sea,” at 5. 
Salvage 2010, § 2-1. 
J. Lehman, Dawn of the 600-ship Navy, Jane’s Naval Rev. 40-51 (J. Moore ed. 1987) 
(reprinted from The Maritime Strategy, U.S. Naval Inst. Press). 
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support. In developing a new concept of Navy salvage to include no-cure, 
no-pay agreements, it is useful to think about the operating environment 
described in “... From the Sea.” 


There are natural dangers associated with operating in the littoral: 
landmasses and islands, shallows, shoals, and other underwater formations 
such as reefs must be identified and avoided. Unexpected or unpredictable 
currents and eddies and rough surface conditions make maneuvering 
difficult. Moreover, the large volume of commercial traffic severely 
complicates and restricts near-shore naval operations.® Natural forma- 
tions may force ships into prescribed routes or channels and erode fleet 
maneuver, an historic advantage of the waterborne projection of power. 
Shipping channels are likely to be mined heavily. The difficulties of 
operating along the coastal regions will be made even greater by the nature 
of the new mission which requires naval forces to loiter in-shore for long 
periods of time.® 


Furthermore, military threats are greater along the coastline.® On 
the high seas, the naval forces are concerned primarily with threats from 
major surface vessels and submarines. Naval forces operating in the 
near-shore environment must contend with land-based aircraft and missiles 
as well as sea-based threats. Many Third World coastal nations possess 
naval and air forces which would have a negligible impact in any battle on 
the high seas, but represent a substantial military capability on the littoral. 


North Korea is illustrative of this kind of coastal-oriented, but 
potent “enclave” Navy.®’ Many other Third World navies are acquiring 





“The risk of marine accident or breakdown is lowest during the transit portion of the 
voyage. The risk increases as the vessels approach the war zone, and becomes greatest 
in-theater, where the danger of mines and active weapons strikes is added to an 
increased probability of marine accident.” Salvage 2010, § 2-2.1.2. 

United States’ naval forces stayed on-station in the Persian Gulf to enforce the U.N. 
embargo against Iraq long after the bulk of land and land-based air forces were 
withdrawn from the area. 

As stated: 


The littoral region is frequently characterized by confined and congested 
water and air space occupied by friends, adversaries, and neutrals—making 
identification profoundly difficult. The environment poses varying technical 
and tactical challenges to Naval Forces. It is an area where our adversaries can 
concentrate and layer their defenses. In an era when arms proliferation means 
some third world countries possess sophisticated weaponry, there is a wide 
range of potential challenges. 


For example, an adversary’s submarines operating in shallow waters pose a 
particular challenge to Naval Forces. Similarly, coastal missile batteries can be 
positioned to “hide” from radar coverage. Some littoral threats—specifically 
mines, sea-skimming cruise missiles, and tactical ballistic missiles—tax the 
capabilities of our current systems and force structure. Mastery of the littoral 
should not be presumed. It does not derive directly from a command of the 
high seas. It is an objective which requires our focused skills and resources. 
“.,. From the Sea,” at 5. 


67. M.A. Morris, Expansion of Third World Navies 28 (1987). North Korea maintains 22 
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modern offensive platforms, such as the ocean-going Kilo-class Russian 
submarines recently acquired by Syria and Iran. 


Perhaps the most significant littoral threat is an attack by land- 
based aircraft or missiles. In the deep sea, the U.S. Navy has a near 
monopoly of carrier-based airpower which it can bring to bear in a battle 
on the high seas.© Near land, the equation becomes less favorable. The 
presence of ground-based enemy aircraft erodes the dominance of U.S. 
carrier-based airpower.”° 


Fixed and free-floating mines are another effective instrument 
against near-shore forces. “... [T]he US Navy’s carriers were designed for 
open-ocean, blue water operation. They draw a great deal of water and 
need a lot of room to manoeuvre. Shallow and confined waters, too, 
present a serious threat: mines.”’! Mines were a constant threat to U.S. 
naval forces in Operation Desert Storm.” Despite minefield location data 
provided by Baghdad, six months were required to clear Iraqi mines in the 





Romeo-class and Whiskey-class submarines, 3 frigates, nearly 400 various missile, 
torpedo, and patrol craft, and 23 mine warfare ships. The North Korean air force of 
over 700 combat aircraft contains a balance of bombers, older fighter jets, and newer 
aircraft (such as the formidable MIG-29). Int’l Inst. for Strategic Stud. & Brassey’s, 
The Military Balance 152-53 (1992). 
The Kilo-class boat, armed with 18 torpedoes or 36 mines, entered Russian service in 
1982 (since then, 8 have been delivered to India and 1 to Algeria; 3 will be delivered 
to Iran and 2 to Syria). J. Jordan, Jane’s Intel. Rev. 428 (Sept. 1992). 
In the hands of the Iranian Navy, with direct access to the Indian Ocean from 
its base at Chah bahar, Kilo class submarines could pose problems for US 
carrier battle groups attempting to dominate the air-space above the 
strategically-important Straits of Hormuz. The ability to lay mines in covert 
operations around the Straits of Hormuz and in the busy shipping channels 
inside the Gulf presents a threat which would be difficult to counter; 
previously, the US Navy had relied upon a combination of surface patrols and 
aerial surveillance to prevent minelaying operations by surface craft but these 
would be virtually ineffectual against submarine operations. 
Id. at 431. 


Only three nations—the U.S., France, and Russia—maintain conventional carrier 
fleets. The United States operates 14 long-deck carriers, France operates two, and 
Russia operates one. B.Sweetman, Naval Air Power for 2000, 25 Int’! Def. Rev. 837, 838 
(Sept. 1992). 

Compared to land-based airpower, carrier aircraft face several discrete disadvantages 
in operating over land: the presence of mines in shallow waters tends to keep carrieys 
further out to sea, extending the distance the aircraft have to fly to affect a battle on 
land. Long distances between the carrier and the land target reduces the number of 
sorties that may be flown each day, reduces the payload of each sortie, and reduces the 
time pilots have over their targets. In the Gulf War, U.S. carriers were stationed 
500-600 miles west of the Iraqi / Saudi border. Because a considerable portion of 
carrier aircraft serve to protect the carrier from attack, each carrier could only launch 
two strike packages of 20-30 aircraft per day. Sweetman, supra note 69, at 839-41. 

In defense of the carrier, see J. Lehman, Aircraft Carriers: The Real Choices, The 
Washington Papers VI (52) (1978). 

Sweetman, supra note 69, at 841. 


One official involved with the post-Gulf War Mine Countermeasures (MCM) assess- 
ment, responded: “The classified data would scare the hell out of you. It’s not just the 
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Persian Gulf after termination of hostilities in the Gulf War.’* Due to their 
low cost and effectiveness, the threat or actual use of mines is expected to 
play an increasing role in the brownwater or coastal conflicts of the 
future.” 


Other sources of near-shore maritime distress are marine accidents 
and mechanical failure. Marine accidents increase during naval sealift 
operations for several reasons: shipping density is higher;7> less skilled and 
less practiced mariners operate less reliable reserve ships; and operational 
urgency reduces the margin of safety.”° Shipping accidents and breakdowns 
increase as vessels approach the combat zone.”” 


Even peacetime patrols in the littoral can be dangerous. In 1987, 
U.S.S. Stark (FFG 31) was struck port side forward by two Exocet missiles 
while operating in the Persian Gulf.” U.S.S. Samuel B. Roberts (FFG 58) 
was badly damaged by a mine in the Persian Gulf in 1988.79 In that same 
year, a British frigate was badly damaged below the water line by a collision 
with an oil tanker in the Persian Gulf.®° 


Operating dangers increase as the peace-war continuum becomes 
more fluid. The blurring of categorical and discrete missions, such as a 
wartime operation, humanitarian assistance, peacekeeping, and outright 
peace means that low-intensity threats are becoming a standard compo- 
nent of ship operations.®? 





Princeton ... but other platforms that were at risk and didn’t know it.” Sweetman, 
supra note 69, at 841. 

Martin, supra note 56, at 66. 

G. K. Hartmann, Weapons That Wait: Mine Warfare in the US Navy 263 (Updated 
Edition 1991). 

For instance, during Operation Desert Storm, the Military Sealift Command had 
increased its number of operating vessels from a peacetime figure of 135 to 333 in 
February 1991, including 237 directly supporting Desert Storm (statement made by 
VADM Donovan at the Sea-Air-Space Exposition, Navy League of the U.S., Wash- 
ington, DC, Mar. 27, 1991, as reported in Salvage 2010, § 2-2.1.2). 

Salvage 2010, § 2-2.1.2. 

Experience from World War II, Korea, Vietnam, and Operation Desert Storm indicates 
that, although the total number of sealift-related casualties remains relatively constant 
from year-to-year, the size, location, and type of casualties is random. Jd 

USS.S. Stark is an Oliver Hazard Perry-class guided missile frigate. Jane’s Fighting Ships, 
1989-90, 732-33. The Stark was not engaged in hostilities at the time she was struck, yet 
she “had a close call despite the close proximity of U.S. Navy ships and a Dutch salvage 
tug....” Rogers, supra note 12, at 35. 

U.S.S. Samuel B. Roberts, also an Oliver Hazard Perry-class vessel, hit a mine containing 
about 250 lbs. of TNT. She was only prevented from sinking because of the sound 
application of damage control and fire-fighting measures implemented after the Stark 
incident. Rogers, supra note 12, at 35. It cost $52.1 million to transport and repair the 
frigate and she was out of service for 17 months. The cost of the sea mine that damaged 
her was less than $1,500. Martin, supra note 56, at 65. 

The ship was HMS Southampton (D 90) and the damage required several years to 
repair. Jane’s Fighting Ships, 1989-90, 661-62. 

The U.S. relief operation in Kurdistan to deliver aid to the Iraqi Kurds was undertaken 
without the invitation of the Iraqi Government. T. G. Weiss & K. M. Campbell, 
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The variety of littoral threats illustrates the hazards associated with 
the newer, smaller Navy operating with a forward, coastal strategy. The 
new Strategy is to fight in precisely the most dangerous waters on the globe, 
with fewer combatants and fewer salvage vessels. 


It is a certainty that the U.S. fleet will shrink substantially in the 
coming years.®? The declining number of warships will have a deleterious 
impact on Navy emergency salvage. It is likely that, as the Navy purchases 
fewer new vessels, the combat communities® will exert pressure to insure 
that the ships that are constructed are combatants, not support vessels 
which lack an influential constituency. With fewer warships, it is less 
likely that a Navy ship-of-opportunity will be nearby to offer assistance to 
another ship in need. And, if a ship-of-opportunity is nearby, it is lost to its 
primary mission by performing salvage or towage. 


With a decreasing fleet size, each hull becomes more essential in 
achieving the mission. However, commercial salvors ply the shallow waters; 
coastal warfare should capitalize on this fact and integrate them into 
salvage plans. 


The elements of future Navy / Marine Corps doctrine show the 
emergence of an alarming gap in U.S. military salvage capabilities. The gap 
raises questions about the ability of the United States to conduct sustained 
littoral and amphibious operations from waters adjacent to hostile shores. 
No-cure, no-pay salvage can address the gap in U.S. salvage assets. By 
amending the current architecture of U.S. Navy salvage to allow ship 
captains to engage in no-cure, no-pay contracts, the government frees the 
skipper to choose to enter an open form agreement in times of emergency. 





Military Humanitarianism, XXXIII Survival 451, 460 (Sept. / Oct. 1991). There is an 
emerging international willingness to conduct humanitarian missions despite host 
government or insurgent hostility against them. Jd at 453. 


The decrease in fleet size is already occurring. For example, the 22 ships scheduled for 
delivery in FY 1992 include an SSBN, 2 SSNs, an aircraft carrier, 2 major amphibious 
ships, 2 MCMVs, 2 survey ships, and 4 oilers. These ships were laid down in the 
late-1980s. In contrast, the proposed Shipbuilding Program for FY 1993 funding 
includes only 4 destroyers and 2 minehunters. Jane’s Fighting Ships, 1992-93, 47 (R. 
Sharpe, ed. 1992). See also R. Holzer, U.S. Naval Fleet Could Be Halved, 7 Defense 
News 1 (Nov. 16-22, 1992). 
The Navy’s three major combat communities are: submarine, surface warfare, and 
aviation. 
A shrinking force structure has already exerted pressure on Navy salvage to gravitate 
toward using more commercial vessels. The Navy salvage report from Operation Desert 
Storm states that: 

While commercial salvage vessels and specialized equipments were expected 

to play an augmenting role in the composition of the future salvage force of 

the U.S. Navy, it was not anticipated nor desired that commercial assets be the 

predominant salvage force presence in the Arabian Gulf, although this proved 

to be the case. 


U.S. Navy Salvage Report Operations Desert Storm / Desert Shield, § 7-2 (Vol. I) 
T0800-AE-RPT-010/SUPSALV (July 1992). 
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Vv. AMENDING NAVY SALVAGE LAW FURTHERS THE 
MISSION 


The new Navy strategy is to “control the ocean adjacent to the 
littoral battlefield, the ground from the shore to our objectives, and the 
skies above both.”® This new operating environment is the most congested 
and hazardous maritime geography during peacetime and war. It is also 
where the international professional salvage firms, most of them Western 
or pro-Western companies,** practice their business of assisting mariners 
in peril. Thus, it is not without irony that the U.S. Navy conducts its salvage 
business within a legal architecture which is frequently unacceptable to the 
providers of emergency salvage. 


The failure of the United States to come into the global salvage 
framework places Navy vessels, aircraft, and lives at unnecessary risk in war 
and peace. It means that the Navy is not using the world’s recognized 
agreement for obtaining quick and effective emergency assistance at sea. 


While budget pressures will severely limit the number of major 
platforms on-station in any given crisis, adopting no-cure, no-pay as a 
procedural reform can serve as a force multiplier at little or no cost. 
Reform would bring the Navy in line with traditional salvage rules across 
the globe, fostering a closer relationship between the Navy and the world’s 
professional salvage community. Naval posture would be enhanced 
through legal reorganization rather than additional substantive measures 
(such as more Navy salvage vessels) which are beyond reach. 


The U.S. Navy should draft and propose model legislation to allow 
Navy captains the flexibility to accept internationally recognized no-cure, 
no-pay agreements, and make provisions for an independent arbiter to 
decree a salvage award. This action would provide an incentive for the 
world’s professional salvage firms and commercial shippers to offer 
assistance to imperiled Navy vessels, making all the world’s friendly 
professional salvors available for emergency Navy salvage. 


There are circumstances where no-cure, no-pay salvage is inappro- 
priate for the Navy. The agreement is not always best for smaller vessels 
because the salvage awards are generous.®” A ship not facing immediate 
danger (e.g., grounding on a soft, muddy bottom in sheltered waters) may 





85. “...From the Sea,” at 11. 


86. The 39 members of the International Salvage Union (ISU), a consortium of the world’s 
premier professional salvors, are based in 27 different nations (Australia, Belgium, 
Canada (2), Chile, Croatia, Denmark, Fiji and Papua New Guinea, Finland, France 
(2), Germany, Greece (2), Hong Kong, India, Italy, Japan (2), Kenya, Netherlands (4), 
Norway, Poland, Singapore (2), South Africa, Spain, Sweden, Turkey, United King- 
dom (3), United States (3), and Venezuela). ISU Bull. 16-17 (Oct. 1992). 

In 1991, the average award under LOF was 5.1% of the value of the salved property 
(and 5.5% for those salvors belonging to the ISU). ISU Bull. 15 (Oct. 1992). These 
figures have varied over the past decade and are provided below. 
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be handled through a lump-sum or daily-rate basis.* In emergencies, when 
an isolated action group is dispersed and there is no readily available U.S. 
salvage vessel, however, no-cure, no-pay would be appropriate and, indeed, 
the most advantageous method of obtaining assistance. Many future task 
forces will be smaller and more closely tailored to the mission.®® The era of 
the well-outfitted and massive all-purpose carrier task force (with all 
support organic) is closing. Commanders of smaller task forces, operating 
in shallow waters far from the core of the U.S. fleet, need to be able to call 
upon commercial tugs and other assistance in time of emergency. 


Adopting no-cure, no-pay lowers time and monetary transaction 
costs between the Navy and the salvor, avoiding situations analogous to the 
Amoco Cadiz and the U.S.S. Julius A. Furer. No-cure, no-pay puts the 
friendly salvor on notice that arbitration, not litigation, will settle his Navy 
claim quickly. Arbitration eliminates the need for a salvor to navigate the 
U.S. legal system pursuing a lengthy judicial remedy. Consequently, 
professional salvors will be more willing to assist U.S. vessels, especially 
where the operation involves substantial risk. 


The United States would receive a tremendous increase in available 
salvage platforms merely through adopting institutional and legal reform; 
the Western salvage industry, which is in sore financial condition,” can 
begin to erect links to a potentially large new consumer. 


Under no-cure, no-pay, the rescued party incurs no cost unless a 
salvor actually successfully assists him; in which case, the salvage award 
would be well spent. If, by chance, Navy salvage vessels or reliable 
commercially contracted vessels are on hand and no outside help is 





1984 1985 1986 1987 1988 1989 1990 


All LOF awards = 5.7 9.7 5.5 8.8 8.0 48 4.0 
ISU LOF awards 5.6 9.6 5.8 10.8 6.0 7.1 6.2 


All Lloyd’s Awards and Awards to ISU Members 
(as a percentage of salved values) 
Source: ISU 


However, a vessel engaged in a time-sensitive mission might choose no-cure, no-pay 
even where the element of peril is absent. 

In 1992, the U.S. Navy introduced its first Maritime Action Group (MAG) operation 
in the Pacific. A MAG consists of two surface ships, a nuclear attack submarine, and 
a maritime patrol aircraft. The preferred mix is a Ticonderoga-class cruiser (CG-47), 
an Oliver Hazard Perry-class frigate (FFG-7), a Los Angeles-class submarine (SSN- 
688), and a P-3C Orion patrol aircraft. The new strategy organizes these assets to 
operate, not in support of one another (which has been done in the past) but as a 
cohesive and integrated, autonomous fighting unit. R.O. Cranshaw, What is a Maritime 
Action Group?, 119/1 U.S. Naval Inst. Proc. 28, 28 (Jan. 1993). 

Tecnitas, the consultancy arm of Bureau Veritas, commissioned an independent survey 
of the health of the worldwide salvage market. The key finding of the report was that 
the salvage industry was in serious decline. Independent Study Charts Decline of the 
Salvage Industry, ISU Bull. 3 (Oct. 1992). 
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required, the Navy captain may merely decline a salvor’s no-cure, no-pay 
offer. Should the captain be placed in a position where there are no naval 
forces in close proximity or nearby forces are engaged in high-priority 
military operations, however, accepting a no-cure, no-pay agreement may 
be in order. 


Given the hazardous nature of the new Navy mission and the 
decline in Navy salvage assets, Navy vessels in peril will need outside 
assistance quickly. The lessons of the past, including the recent Gulf War, 
show that a lack of salvage and towing assets can lead to shipboard damage 
which is more extensive than necessary. Additionally, ships-of-opportunity 
may have to neglect their mission in order to offer assistance. From a 
military and a business perspective, it is time for the Navy to climb on 
board no-cure, no-pay. 


The author gratefully acknowledges generous support for this 
article from the Office of the Chief of Naval Research, Department of the 
Navy under grant no. 1-06-13002800. The views expressed do not reflect 
the position or the policy of the Department of the Navy and no official 
endorsement should be inferred. 
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THE LAW OF NAVAL OPERATIONS: 
INTERNATIONAL LAW STUDIES 


By Horace B. Robertson, Jr., ed. Vol. 64. Newport, R.I.: 
Naval War College Press, 1991. 540 pp. 


George K. Walker ° 


This excellent collection of essays, edited by Professor Emeritus 
Robertson, is a commentary on The Commander’s Handbook on the Law of 
Naval Operations (NWP9A), the unannotated version of which is reprinted 
as an appendix to the book. NWP 9A, published in 1989, superseded NWP 
9, published in 1987. (“NWP” is an acronym for Naval Warfare Publica- 
tion.) The book follows the format of Professor Robert W. Tucker’s The 
Law of War and Neutrality at Sea: Naval War College International Law 
Studies, volume 45 (1957), which appended the Law of Naval Warfare 
(NWIP 10-2, 1955), the predecessor to NWP 9 and NWP 9A. 


There, the similarity between the two books ends. NWIP 10-2, 
undoubtedly influenced by the sharp division between the “law of peace” 
and the “law of war” seen in treatises of the era, covered only the general 
principles of the law of warfare, including naval warfare, with light endnote 
annotations following each chapter and few references to peacetime naval 
operations. Professor Tucker restated principles of the law of war and 
neutrality at sea for his analysis. The annotations to NWIP 10-2 were 
helpful to judge advocates in the field who were fortunate if they had a 
copy of Tucker on board. For the line officer, the NWIP endnotes must 
have been useless or misleading; the reviewer recalls, as a junior officer, 
trying to puzzle through them while on destroyer duty before attending law 
school. In 1986 or 1987, the Navy decided on two publications: a 
“black-letter” NWP 9 for the line communities and an annotated version 
for judge advocates and other legal advisors. 


NWIP 10-2 was deficient in other respects. For land and air 
conflicts, it was necessary to examine the U.S. Army’s Law of Land Warfare 
(FM 27-10, 1956) and International Law, Volume II (DA Pam. 27-161-2, 
1962), or the U.S. Air Force’s endnoted International Law—The Conduct of 
Armed Conflict and Air Operations (AFP 110-31, 1976). The Air Force also 
published Commander’s Handbook on the Law of Armed Conflict (AFP 
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110-34, 1980) for its line officers. There was scant material concerning 
peacetime operations, except for the Army’s Law of Peace (DA Pam. 
27-161-1, 1979). The Navy NWP 9 project was most similar to the Air Force 
approach. There was also a problem of juggling a relatively current 
publication and its sources against older law in another publication. 


NWP 9 changed all that. It covers the full spectrum of war and 
peace issues, from operational law to the conduct of war. Having all the law 
in one manual helps minimize the time slippage problem of a multiple- 
publication approach. The annotated version of NWP 9A is encyclopedic 
in its footnotes, bibliography, forms, and appendices. NWIP 10-2 included 
only minimal citations and could be misleading to both lawyers and line 
officers. In a sense, NWP 9A and this book can be seen as the legal 
counterpart of the current emphasis on joint operations, for which there 
will necessarily be “joint law.” Revisions of NWP 9A will undoubtedly 
continue to reflect that trend. In their critiques, several commentators in 
the book point this out as well. 


In Chapter 1, Professor W. Michael Reisman and William K. 
Leitzau note two functions for military manuals such as NWP 9A. They are 
an “indispensable modality” for disseminating information on legal rules, 
and they are an “essential component in the international lawmaking 
process.” The essay notes that manuals are not an end in themselves, but 
an instrument for prescribing and applying the law of armed conflict in a 
manner which “tempers the harshness and cruelty... and confines... 
destruction to targets of military necessity and utility.” But where does the 
Handbook fit as a source of international law? The chapter authors do not 
say, and reference should have been made to NWP 9A’s Preface which 
States the two primary sources of international law: the customs and 
practices of nations and international agreements. (For greater precision, 
NWP 9A should have defined custom as the practice of nations “accepted 
as law,” the two-part test approved by most commentators.) NWP 9A 
relegates general principles of law, such as the principle of humanity in the 
law of armed conflict, to a footnote that is not included in this book’s 
version. Subsidiary sources of international law are not mentioned any- 
where in NWP 9A, although a Naval Law Review article discusses them in 
a footnote. 


The only other flaw in chapter 1’s otherwise elegant, precise analysis 
is a failure to consider the “disclaimer clause” in the Preface to NWP 9A 
(and found in most modern military manuals; see also NWIP 10-2, para. 
110). The Preface to NWP9A states that it “sets forth general guidance. It 
is not a comprehensive treatment of the law nor is it a substitute for the 
definitive legal guidance provided by judge advocates and others respon- 
sible for advising commanders in the law.” Footnote 2 in the Preface to the 
annotated version adds that, although NWP 9A is a Navy publication, 
neither it nor the annotated version “can be considered as a legislative 
enactment binding upon courts and tribunals applying the laws of war.... 
[T]heir contents may possess evidentiary value in matters relating to U.S. 
custom and practice,” citing war crimes trials authority. The U.S. Navy 
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Judge Advocate General’s October 5, 1989 Introductory Note to the 
annotated version says that “[it] is not an official publication of the... 
Navy or the U.S. Government.” 


Even without NWP 9A’s cautionary language, its authority as a 
source of law does not rise to the same level as custom, treaties, or general 
principles of law. There is occasional commentary to the contrary concern- 
ing military manuals (e.g., Ian Brownlie’s Principles of Public International 
Law, p. 5 (4th ed. 1990)), and the disclaimer statements may be aimed at 
such. Even when the disclaimers are considered in context, their use does 
not render NWP 9A lex simulata, as the Reisman/Leitzau chapter defines 
the term. As these authors state, when operational orders are at odds with 


NWP 9A, they must be assumed to be the law applicable to a particular 
situation. 


Professor Bernard H. Oxman’s chapter on naval and air operations, 
which concentrates on high seas peacetime operations under the law of the 
sea (LOS), makes the important point that any long-term overall naval 
strategy should include a strategy for influencing foreign governments’ 
perceptions regarding the content of the LOS and enhancing their 
willingness to obey LOS rules. The United States, as a proponent of such 
a Strategy, should provide for correlative observance of these rules. He also 
notes the political, economic, and military aspects of such strategy which 
must be measured against the option to deploy off foreign shores and 


similar options to achieve a desired result. “The Handbook is a useful part 
of this process,” he concludes. 


Professor Louis B. Sohn comments on NWP 9A’s treatment of LOS 
principles, such as visit and search, governing suppression of the slave 
trade, piracy, and narcotics trafficking. His historical analysis is instructive 
on how international law can develop, initially through bilateral treaties 
and eventually through widely accepted multilateral conventions. Such 
were the cases of slave trade and piracy, the latter considered only 
tangentially by Professor Sohn and NWP 9A, although its incidence seems 
to be rising. International law regarding drug trafficking has developed 
more recently under the 1982 U.N. Convention on the Law of the Sea 
[hereinafter 1982 LOS Convention] and the 1988 Convention Against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances, the latter in 
force for the United States. (The 1982 LOS Convention is not in force for 
any nation, the United States having not even signed the treaty, but many 
of its terms parallel language in other agreements or rec:te customary legal 
principles, as NWP 9A notes. The United States accepts as customary law 
most of the substantive provisions of the 1982 LOS Convention, the major 
exception being the treaty’s rules on deep seabed mining.) Professor A. V. 
Lowe also notes distinctions between the international law governing 
piracy and principles stated in NWP 9A. His discussion should be read in 
connection with the Sohn chapter. For the judge advocate, Professor 
Sohn’s analysis is a valuable research source to supplement this aspect of 
NWP 9A. 
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Professor Lewis M. Alexander amplifies the Handbook’s statement 
of the law of international straits, using the 1982 LOS Convention as a 
theme, in the book’s last essay on peacetime operations. Professor 
Alexander recites the principles of straits passage and notes NWP 9A’s 
generally similar treatment. Acknowledging the “choke point” analysis of 
contemporary naval strategy, he rightly concludes that, for any global naval 
power, “all straits are of potential importance, since no one can forecast 
where future military operations may be necessary.” One omission is his 
lack of discussion of state practice before 1985, which the Handbook does 
discuss. For example, a decision familiar to everyone, the Corfu Channel 
Case, is not discussed. Professor Lowe’s essay also offers a detailed analysis 
of positions taken by NWP 9A (and others) regarding the rules applicable 
to straits use. 


Professor Lowe’s chapter, although concentrating on peacetime 
naval operations, is a bridge between the two parts of NWP 9A, as it deals 
with the law of armed conflict as well. His most interesting inquiry is 
whether the Hague Conventions of 1907, governing war at sea, remain 
binding. The United States is party to many of the Conventions, such as 
Hague VIII governing automatic submarine contact mines. To Professor 
Lowe, the issue “is open to serious doubt,” although he adds that “The 
principles which underlie those laws and conventions no doubt remain 
valid” (i.e. that, although the black-letter rules of those treaties may be 
gone, they have been supplanted by similar, but more general, principles). 
(NWP 9A treats the Hague Rules as binding insofar as the United States 
has ratified those treaties and they have not been superseded by later 
agreements or Custom.) 


Professor Lowe argues for a single section of the Handbook dealing 
with LOS rules rather than the current separate sections on peacetime 
operations and armed conflict. He also argues that all questions on use of 
force and self-defense should be referred to U.N. Charter norms, which is 
not the position of the Handbook. For example, NWP 9A, para. 4.3.2 states 
the U.S. position that a customary right of self-defense, apart from the 
U.N. Charter, art. 51, exists. Professor Lowe praises the Handbook as “a 
model of clarity and conciseness... [and] resoundingly successful in 
explaining the intricacies of the law.” The same might be said of his 
analysis, even if one does not agree with all of his conclusions. 


Professor Mark W. Janis’ short chapter criticizes NWP 9A’s recita- 
tion of the traditional rules of neutrality. It should be read alongside 
Professor Lowe’s claim that “there is still an important role for the 
institution of neutrality.” Professor Thomas A. Clingan, in a later chapter 
of the book, dismisses as “specious” the decline of neutrality as a separate 
principle. Invocations of neutrality during the 1990-91 Gulf War indicate 
that Professors Clingan and Lowe are correct. 


Professor Emeritus L.F.E. Goldie, a former holder of the Naval 
War College’s Charles H. Stockton Chair of International Law, passed 
away before publication of his comprehensive chapter on maritime war 
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zones and exclusion zones. The book has been rightly dedicated to his 
memory. Professor Goldie’s thesis is that establishing raiding zones “to 
engage in adventitious attacks on random shipping,” as distinguished from 
sea control within a zone, is invalid under international law. Zones must be 
effective, persistent, and demonstrate respect for the principles of distinc- 
tion, neutral rights, humanity, and proportionality. Examples of zones he 
finds to be illegal are the World War I German long-distance blockade 
coupled with unrestricted submarine warfare, similar German actions in 
World War II, Argentina’s declaration of a South Atlantic War Zone in the 
1982 Falklands/Malvinas conflict, and the Tanker War zones of 1982-88 in 
the Persian Gulf. Under his theory, Japan’s 1904 declarations during the 
1904-05 Russo-Japanese War, U.S. zones declared during 1917, the British 
declaration affecting the Skaggaerak during World War II, and other zone 
declarations during the Falklands/Malvinas War, were legal. He sees the 
Entente zones of World War I, the Allies’ North Atlantic zones of World 
War II, and the U.S. Pacific Ocean declaration of World War II as not legal 
per se, but justified on the basis of reprisal (i.e. illegal acts responsive to an 
adversary’s prior illegal acts). It is an interesting analysis and synthesis of 
a yet unresolved issue in international law, and a view that is certain to be 
cited in future conflicts. 

Professor Jon L. Jacobson’s essay on the law of submarine warfare 
agrees with the NWP 9A analysis, but suggests that there should be 
distinctions in the rules for total war and those for conflicts limited in 
geography, goals, or both. He also recommends a statement of presump- 
tions in case of doubtful targets, such as merchantmen and the 1936 
London Protocol obligations. The historical analysis is sound, although his 
statement of the trend for different rules for attacking enemy warships 
Outside a war zone in a limited conflict will inspire strong dissents. 


The naval targeting chapter by Sally V. Mallison and Professor W. 
Thomas Mallison is a commentary on Chapter 8 of NWP 9A and 
demonstrates that the Naval War College’s doors are open to analysis of 
matters that may not be official U.S. policy or that could be considered 
violations of international law. (The Foreword to the book notes that 
authors’ opinions are their individual views and not necessarily those of the 
U.S. Navy or the College.) The Mallisons state that shooting Japanese 
survivors in the water during the World War II Battle of the Bismarck Sea, 
the elimination of the North Korean fishing fleet during the Korean War, 
and the 1986 joint Navy-Air Force raid on Libya were illegal. While the 
Bismarck Sea massacre was a violation of international law, NWP 9A and 
others have taken a very different view regarding the destruction of the 
North Korean fishing fleet and the 1986 Libyan air raid. The Mallisons’ 
account of the latter would appear to protest too much. It occupies 14 of 
50 pages in the chapter and is thus disproportionately detailed in its 
coverage relative to other examples, such as the 1980-88 Tanker War which 
is dispatched in three pages. Their analysis of the raid follows the theme of 
earlier condemnations of its legality, such as the Proceedings of the 1987 
annual meeting of the American Society of International Law. To their 
credit, the Mallisons cite later evidence of a “Libyan connection” to the 
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Berlin discotheque bombing that triggered the U.S. response. In other 
respects, the chapter ably develops trends in the law, and there is a helpful 
restatement of basic principles of naval targeting in the conclusion. 


The chapter on noncombatants, corresponding to chapter 11 and 
parts of chapters 7-8 of the Handbook, further substantiates the statement 
in the Foreword to the book that the 13 contributors are “among the 
world’s most highly respected authorities in the field.” Frits Kalshoven, 
Professor Emeritus of International Humanitarian Law at the University of 
Leiden and a retired Netherlands naval officer, has written an insightful 
essay. Although critical of NWP 9A on certain points and urging recon- 
sideration or rephrasing of its analysis on some issuesthe language on 
distinctions between civilians and combatants, the fate of civilians taking a 
direct part in hostilities, the legality of reprisals against civilians, the 
absence of a description of hospital ship markings, and more extensive 
treatment of rules for the wounded, sick, and shipwrecked—Professor 
Kalshoven recognizes the dilemma of trying to condense the language of 
long and detailed treaties that affect naval warfare into a concise manual 
such as NWP 9A. (His noting the absence of hospital ship markings is well 
taken for the unannotated NWP 9A; however, the footnoted version does 
list them in para. 8.2.3, note 57. Professor Kalshoven may not have had 
access to this when he wrote.) 


Three criticisms of his analysis appear to be in order. First, his 
introductory statement, that “the part of the Handbook relating to the law 
of armed conflict may be taken to represent United States opinio juris 
[acceptance as law] in this regard,” is at variance with the disclaimers noted 
previously. Second, Professor Kalshoven weaves in references to 1977 
Protocol I to the 1949 Geneva Convention, which the United States has 
deciared it will not ratify, although many nations, including The Nether- 
lands, have done so. Many Protocol | provisions codify customary law, but 
others do not, and the Protocol in the main does not apply to war at sea. 
Third, as Professor Kalshoven admits, his emphasis is on land warfare, 
which is more helpful to U.S. Marine Corps users of NWP 9A (distributed 
to the Corps as FMFM 1-10). Overall, however, his critique of the 
Handbook is well-supported and thorough. 


Professor Emeritus Howard S. Levie’s chapter on the law of 
nuclear, biological, and chemical weapons ably discusses the treaties and 
competing arguments concerning these unconventional weapons. His 
analysis does not mention the Seabed Treaty, other disarmament agrec- 
ments, or nuclear-free zones such as the Antarctic Treaty, which some 
commentators have suggested as further limitations on the use of nuclear 
weapons. His citation to the Treaty of Versailles ending World War I for 
Germany and its Article 171, prohibiting gas warfare, does not note that 
the U.S. Senate never ratified it because of its provisions for the League of 
Nations. (Instead, the United States concluded a bilateral agreement with 
Germany in 1921, incorporating much of the Treaty by reference, including 
Article 171, to end the war.) There is no consideration of the application 
of the Geneva Gas Protocol to non-international conflicts. Most scholars 
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Say its principles apply, perhaps subject to no first use, as customary law. 
These are peripheral points, however. The chapter is of lesser relevance to 
naval warfare, except in the nuclear, shore bombardment, and riverine 
warfare contexts. However, Professor Levie’s analysis is sound and will be 
particularly helpful to the Marines and the Army. 


Professor Clingan’s essay on mine warfare is straightforward and 
discusses the topic in the context of developments in other aspects of 
international law—exclusion zones, blockade and quarantine, LOS—as 
well as technological advances in mine warfare (e.g., CAPTORs). His short 
discussion of the Nicaragua Case might have included explanation of its 
juridical bases and criticisms of the decision. He does not discuss the 
drifting mines found in the Red Sea in the early eighties. The analysis 
might have discussed land mines since these would be a problem for 
Marine landing forces; but then, NWP 9A does not discuss land mines 
either. Events from the Gulf War support Professor Clingan’s conclusions 
that the old rules “continue to be viable in this age of new technology, [and] 
that they provide reasonable rules of conduct.” Although the Coalition and 
most of the world followed the rules, it is clear that Iraq did not, at least as 
far as drifting mines are concerned. 


Professor Robertson’s taut chapter on the impact of modern 
technology on the law of naval warfare concludes the analytical part of the 
book. He recognizes the “uneasy peace” that has prevailed between the 


traditional rules and technological developments since World War I. His 
recitation of the basic rule and its underlying principles, that the methods 
and means of warfare are not unlimited today, should be read alongside the 
book’s previous chapters and NWP 9A. He then analyzes four relatively 
new weapons systems—cruise missiles, CAPTOR mines, lasers, and de- 
pleted uranium ammunition—in the context of this rule. Professor Rob- 
ertson concludes that use of these systems is legal if their use is consistent 
with other international rules. None are illegal per se. At least two of these 
systems were used in the Gulf War—cruise missiles and depleted uranium 
Slugs in the land campaign—with great precision and few protests as to 
their illegality. This can be contrasted with Iraq’s illegal use of indiscrim- 
inate SCUDs, condemned everywhere. Professor Robertson provides a 
good description of the U.S. weapons review process. 


As noted above, the unannotated version of NWP 9A is the 
123-page appendix to the book. If the annotated version had been 
published, the book would have been at least 700 pages long, and this is 
probably why the shorter version was chosen for inclusion. The down side 
of this choice is that readers, particularly lawyers, must have the annotated 
Handbook to make full use of the book. For the nonlawyer, there is the risk 
that, because of the scholarly endnoting, more weight might be given 
opinions in the book’s essays (some of which are quite controversial) than 
they deserve. 


Although the book is primarily for the law-trained reader, line 
Officers, particularly those with backgrounds in international relations or 
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diplomatic history, will find The Law of Naval Operations stimulating 
reading, even though only the unannotated version of NWP 9A is reprinted 
as an appendix. At the least, the book introduces the line officer to some 
of the law concerning Rules of Engagement (ROE) as described in Captain 
Roach’s essay in the January-February 1983 issue of the Naval War College 
Review. ROE are not designed, and cannot be expected, to cover all 
situations. All naval operations in peace or war are laced with legal as well 
as operational, economic, political, moral, and social issues. The book and 
NWP 9A are an explication of this point. 


The Law of Naval Operations, like NWP 9A, is an outstanding 
achievement, despite its occasional shortcomings and the controversial 
opinions of some authors. Therein lies its usefulness and strength. Publi- 
cation of the book demonstrates the commitment of the Naval War 
College to promote reasoned discussion and possible amendments of the 
Handbook through constructive criticism. The NWP 9 revision process is 
now going forward, and the Navy welcomes contributions from others as 
well. NWP 9B may incorporate suggestions from this book, and future 
readers should be aware of that. Cautious researchers should retain 
superseded NWP 9A pages for reference and comparison. 


The Law of Naval Operations fulfills its goals, as stated in Professor 
Robertson’s Preface, to bring “broader attention to the publication of the 
Handbook and [to stimulate] a renewed debate on naval operational law 
and the law of armed conflict at sea.” 
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